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In view of the passage of the Motor Carrier Act, 1935, 
projecting the Federal Government into the field of regu- 
lation of motor carrier operation, the future of state regu- 
lation of motor carriers operating in interstate commerce 
is a question of pressing importance. Every state has 
built and maintains a vast system of public highways, 
some at state expense entirely, some with federal aid. 
The expense of such construction and maintenance is 
enormous and represents a substantial investment. On 
the one hand, therefore, the state presents its power to 
control the use of and to conserve these highways. The 
existence of this power cannot be denied.’ On the other 
hand, commerce between the states must, economically 
speaking, be untrammeled and unrestrained. The express 
power to regulate such commerce among the several states 
is specifically vested in the Federal Government under 
our system of law.* Thus, the oft-litigated clash between 

149 Srat. 543 (1935), 49 U. S. C. Supp. § 301 (1935). For a discussion of 
the aims and scope of this Act, see De Felice, et al., Progress in the Regulation 
of Motor Carriers by the Interstate Commerce Commission (1936) 5 Geo. 
Wash. L. Rev. 791; George, The Federal Motor Carrier Act of 1935 (1936) 
21 Corn. L. Q. 249; Haid, Regulation of Motor Carriers (1937) 23 Was. U. 
L. Q. 1; see also Kauper, Utilization of State Commissioners in the Adminis- 
tration of the Federal Motor Carrier Act (1935) 34 Micn. L. Rev. 37. 


2 CONSTITUTION OF THE UNITED STATES, Tenth — 
8 CONSTITUTION OF THE UNITED STATES, Article I, §8, cl. 3 
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a power reserved to the states and one given to the Fed- 
eral Government, with the attendant problems of how far 
state regulation may exist in the field contemporaneously 
with federal regulation, in what matters the states may 
act at all, and the confining effect on such permissible 
state action of federal entry into this field, is immediately 
raised. Some idea of the magnitude and importance of 
this problem may be illustrated by the fact that in 1930 it 
was estimated that there were 3,480,939 trucks operating 
in all classes of service, interstate and intrastate.“ More 
clearly in point is the fact that as of March 7, 1938, the 
Bureau of Motor Carriers of the Interstate Commerce 
Commission had issued 172,929 identification plates, per- 
mitting the machines bearing them to be operated in in- 
terstate commerce.’ In this connection, it must be remem- 
bered that not all applications for permission to operate 
interstate motor carrier lines have been approved, nor 
even passed on, by the Interstate Commerce Commission 
at the present time. In one state, Florida, 215,599 trucks 
crossed the state line in one year, outbound from Florida 
to other points of destination.° 

Without further excursion into statistical data, it may 
be stated as a recognized fact that the field of interstate 
motor transportation presented serious regulatory diffi- 
culties. Demand for federal regulation in the field was 
inevitable because of the national character of the busi- 
ness. States, though naturally hesitant to concede the 


4 Interstate Commerce Commission, Docket 23,400, Codrdination of Motor 
Transportation, p. 274. See also Fisher, Regulation of Motor Carriers (1934) 
2 Geo. Wasu. L. Rev. 155 and following for a complete presentation of statisti- 
cal data on this point. 

5 Such tags and permission are necessary to the operation of interstate motor 
carriers since the passage of the Federal Motor Carrier Act, 1935. See De 
Felice, et al., supra note 1. See also the Bureau of Motor Carriers, Interstate 
Commerce Commission, Form B.M.C. 71 and the Interstate Commerce Com- 
mission Order of May 7, 1937. 

6 See the brief amicus curie of the State of Florida filed December 30, 1937, 
in the Supreme Court of the United States in the case (No. 161) of South 
Carolina State Highway Department, et al. v. Barnwell Brothers, Inc. The 
figures quoted are found at page 7 of this brief and are taken from the Report 
of a Survey of Traffic in the State of Florida (for the year 1933-34) published 
by the United States Bureau of Public Roads and the State Road Department 
of Florida. This brief presents other revealing and authoritative statistical data 
as well. See also, Census of Business, 1935, Bureau of Census, May, 1937. 
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point, could not successfully cope with the difficulties in 
the interest of the public. States adopted regulatory meas- 
ures* but such measures were not uniform and hence were 
highly unsatisfactory. ‘The demand for federal regula- 
tion came from various sources with ever-increasing in- 
sistence. Railroads objected that their motor vehicle 
competitors in interstate commerce were free from any 
federal regulation and began to clamor for regulation of 
such competitors similar to that under which they oper- 
ated. Motor carrier operators themselves began to rec- 
ognize the need for codrdinated regulation to protect the 
industry from the ravages of cutthroat competition.* The 
Interstate Commerce Commission had long advocated 
federal entry into the field.” The Federal Codérdinator 
of Transportation likewise strongly supported it.** After 
a decade of demand from these and other sources, Con- 
gress enacted the Motor Carrier Act, 1935, which became 
law upon approval by President Roosevelt on August 9, 
1935. 

What will be the probable effect of this Motor Carrier 
Act, 1935, marking the entry of the Federal Government 
into the field of regulation of interstate carriers by motor 
vehicle, upon certain existing state regulations? The fact 
that judicial experience under this federal legislation is 
meager because of its infancy necessitates resort to analo- 
gies and first principles of constitutional law in an attempt 
to hazard an answer to this query. 


INHERENT CONSTITUTIONALITY OF FEDERAL AND 
STATE REGULATIONS 


The power to regulate commerce among the several 
states is exclusively and specifically vested in the Federal 


7 Forty-seven out of forty-eight states and the District of Columbia have some 
eg mgd measures. Delaware alone has none. SEN. Rep. No. 482, 74th Cong. 
st Sess. 

8 Sen. Doc. No. 152, 73d Cong. 2d Sess. 

® See the reports of two extensive investigations by the Interstate Commerce 
Commission: Motor Bus & Motor Truck Operation, 140 I. C. C. 685, April 10, 
1928, and Codrdination of Motor Transportation, 182 I. C. C. 263, April 6, 1932. 

10 Sen. Doc. No. 152, 73d Cong. 2d Sess. 





4 THE GEORGE WASHINGTON LAW REVIEW 


Government by the Constitution of the United States.” 
In Gibbons v. Ogden,” Chief Justice Marshall said that 
such power is “complete in itself, may be exercised to its 
utmost extent, and acknowledges no limitations other than 
are prescribed in the Constitution.” ** ‘These principles 
were reaffirmed by the Supreme Court of the United 
States in the famous Minnesota Rate Cases and are too 
well settled to merit further comment.” In matters con- 
nected with interstate commerce which from practical 
necessity admit of and require diversified local regulation 
to meet special local conditions, the various states may 
act within their police power so long as Congress has not 
acted; but, even in these matters, when Congress sees fit 
to act, such action supersedes all conflicting state action.” 
“Tts (Congress’) paramount authority always enables it 
to intervene at its discretion for the complete and effec- 
tive government of that which has been committed to its 
care, and, for this purpose and to this extent, in response 
to a conviction of national need, to displace local laws by 
substituting laws of its own. The successful working of 
our constitutional system has thus been made possible.” * 
States cannot, however, under any guise, impose direct 
discriminatory burdens upon, or unreasonably interfere 
with, interstate commerce. “For this is but to hold that 
the states are not permitted directly to regulate or restrain 
that which from its nature should be under the control of 
the one authority and be free from restriction save as it is 
governed in the manner that the national legislature con- 
stitutionally ordains.” * 

11 Supra note 3. 

129 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 

18 Td. at 196. 

14 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 1511 (1913). 

15 An attempt to define or outline the distinction between intrastate and inter- 
state commerce is not within the scope of this discussion. For a complete analysis 
of such distinction, see Tarnay, Methods for Differentiating Interstate Trans- 
portation from Intrastate Transportation (1938) 6 Gro. Wasu. L. Rev. 553. 

16 Cooley v. Board of Wardens, 12 How. 299, 13 L. ed. 996 (1851); The 
Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 1511 (1913). 


17 Supra note 14, 230 U. S. 352, at 403. Parenthesis inserted. 
18 Jd, at 400. 
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In short, the fundamental proposition succinctly stated 
amounts to this." The power of the Federal Government 
to regulate commerce among the several states is plenary 
and supreme but, within certain spheres, states may act 
thereon in the absence of federal legislation so long as 
such state action is not discriminatory nor unreasonable.” 


19 To attempt to incorporate into a brief, all-inclusive proposition the funda- 
mentals of the decided cases on these principles is, perhaps, to sacrifice accuracy. 
But it is felt that the law is so long established and well-rooted and so often 
decided and discussed that to do otherwise would result merely in repetition. 
See Corwin, ComMMERCE Power versus States’ Ricuts (1936); FrRanK- 
FURTER, THE COMMERCE CLAUSE (1937); see also Fisher, Regulation of Motor 
Carriers (1934) 2 Geo. Wasu. L. Rev. 155; Kauper, Federal Regulation of 
Motor Carriers (1934) 33 Micu. L. Rev. 1; Kauper, State Regulation of Inter- 
state Motor Carriers (1933) 31 Micu. L. Rev. 920 and 1097; (1934) 2 Geo. 
Wass. L. Rev. 262. 

20 Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 (U. S. 1824); Cooley v. Board 
of Wardens, 12 How. 299, 13 L. ed. 996 (U. S. 1851); Pacific Mail Steam- 
ship Co. v. Jollife, 2 Wall. 450, 17 L. ed. 805 (U. S. 1865); Gilman v. Phila- 
delphia, 3 Wall. 713, 18 L. ed. 96 (U. S. 1866); Peik v. Chicago & North- 
western Ry. Co., 94 U. S. 164, 24 L. ed. 97 (1877); Hannibal & St. Joseph 
R. Co. v. Husen, 95 U. S. 465, 24 L. ed. 527 (1878); Hall v. De Cuir, 95 
U. S. 485, 24 L. ed. 547 (1878); Escabana Co. v. Chicago, 107 U. S. 678, 2 
Sup. Ct. 185, 27 L. ed. 442 (1883); Cardwell v. American Bridge Co., 113 
U. S. 205, 5 Sup. Ct. 423, 28 L. ed. 959 (1885); Huse v. Glover, 119 U. S. 
543, 7 Sup. Ct. 313, 30 L. ed. 487 (1886); Smith v. Alabama, 124 U. S. 465, 
8 Sup. Ct. 564, 31 L. ed. 508 (1888); Willamette Bridge Co. v. Hatch, 125 
U. S. 1, 8 Sup. Ct. 811, 31 L. ed. 629 (1888) ; Covington & C. Bridge Co. v. 
Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087, 38 L. ed. 962 (1894); Missouri, 
K. & T. R. Co. v. Haber, 169 U. S. 613, 18 Sup. Ct. 488, 42 L. ed. 878 (1898) ; 
Cummings v. Chicago, 188 U. S. 410, 23 Sup. Ct. 472, 47 L. ed. 525 (1903) ; 
Manigault v. Springs, 199 U. S. 473, 26 Sup. Ct. 127, 50 L. ed. 274 (1905) ; 
Atlantic C. L. R. Co. v. North Carolina Corp. Com., 206 U. S. 1, 27 Sup. Ct. 
585, 51 L. ed. 933 (1907) ; Southern Railway Co. v. United States, 222 U. S. 
20, 32 Sup. Ct. 2, 56 L. ed. 72 (1911); Northern Pacific Ry. Co. v. Washing- 
ton, 222 U. S. 370, 32 Sup. Ct. 160, 56 L. ed. 237 (1912); Southern Ry. Co. 
v. Reid, 222 U. S. 424, 32 Sup. Ct. 140, 56 L. ed. 257 (1912) ; Savage v. Jones, 
225 U. S. 501, 32 Sup. Ct. 715, 56 L. ed. 1182 (1912); The Minnesota Rate 
Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 1511 (1913); Chesapeake and 
Ohio R. Co. v. Conley, 230 U. S. 513, 33 Sup. Ct. 985, 57 L. ed. 1597 (1913) ; 
Atlantic Coast Line v. Georgia, 234 U. S. 280, 34 Sup. Ct. 829, 58 L. ed 1312 
(1914) ; The Pipe Line Cases, 234 U. S. 548, 34 Sup. Ct. 956, 58 L. ed. 1459 
(1914) ; Hendrick v. Maryland, 235 U. S. 610, 35 Sup. Ct. 140, 59 L. ed. 385 
(1915) ; Kane v. New Jersey, 242 U. S. 160, 37 Sup. Ct. 30, 61 L. ed. 222 
(1916) ; Carey v. South Dakota, 250 U. S. 118, 39 Sup. Ct. 403, 63 L. ed. 
886 (1919) ; Michigan Public Utilities Commission v. Duke, 266 U. S. 570, 45 
Sup. Ct. 191, 69 L. ed. 445 (1925); Buck v. Kuykendall, 267 U. S. 307, 45 
Sup. Ct. 324, 69 L. ed. 623 (1925); Bush & Sons Co. v. Maloy, 267 U. S. 317, 
45 Sup. Ct. 326, 69 L. ed. 627 (1925); Morris v. Duby, 274 U. S. 135, 47 Sup. 
Ct. 548, 71 L. ed. 966 (1927); Clark v. Poor, 274 U. S. 554, 47 Sup. Ct. 702, 
71 L. ed. 1199 (1927) ; Interstate Busses Corp. v. Blodgett, 276 U. S. 245, 48 
Sup. Ct. 230, 72 L. ed. 551 (1928); Sprout v. South Bend, 277 U. S. 163, 48 
Sup. Ct. 502, 72 L. ed. 833 (1928); Helson v. Kentucky, 279 U. S. 245, 49 
Sup. Ct. 279, 73 L. ed. 683 (1929); Atchison, T. & S. F. R. Co. v. Railroad 
Commission, 283 U. S. 380, 51 Sup. Ct. 553, 75 L. ed. 1128 (1931); Conti- 
nental Baking Co. v. Woodring, 286 U. S. 352, 52 Sup. Ct. 595, 76 L. ed. 1155 
(1932) ; Sproles v. Binford, 286 U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 1167 
(1932) ; Bradley v. Public Utilities, 289 U. S. 92, 53 Sup. Ct. 577, 77 L. ed. 
1053 (1933) ; Mintz v. Baldwin, 289 U. S. 346, 53 Sup. Ct. 611, 77 L. ed. 1245 
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Two of the latest pronouncements of the Supreme Court 
reiterating these general principles are to be found in the 
recent cases of Kelly v. Washington ex rel. Foss™ and 
South Carolina State Highway Department, et al. v. Barn- 
well Bros., Inc., et al.” In the Foss* case certain laws of 
the State of Washington relating to tugboat inspection 
and regulation were under scrutiny. There were also in 
effect federal regulations operating upon certain phases 
of such inspection and regulation. The state court held 
that Congress had occupied the field and left no room for 
state action. The Supreme Court of the United States re- 
versed this state court holding. In the course of the opin- 
ion it was pointed out that if there was a direct conflict 
between a state regulation and congressional action, then 
the federal regulation would be controlling. It was also 
recognized that even in a field where Congress has acted, 
there may remain room for appropriate, unconflicting 
state action in the same field, the court saying, “States are 
thus enabled to deal with local exigencies and to exert in 
the absence of conflict with federal legislation an essen- 
tial protective power. And when Congress does exercise 
its paramount authority, it is obvious that Congress may 
determine how far its regulation shall go. There is no 
constitutional rule which compels Congress to occupy the 
whole field. Congress may circumscribe its regulation and 
occupy only a limited field. When it does so, state regu- 
lation outside that limited field and otherwise admissible 
is not forbidden or displaced. The principle is thoroughly 
established that the exercise by the state of its police 
(1933) ; Gilvary v. Cuyahoga Valley R. Co., 292 U. S. 57, 54 Sup. Ct. 573, 78 
L. ed. 1123 (1934) ; Baldwin v. Seelig, 294'U. S. 511, 55 Sup. Ct. 497, 79 L. 
ed. 1032 (1935); Clyde Mallory Lines v. Alabama ex rel. State Docks Com- 
mission, 296 U. S. 261, 56 Sup. Ct. 194, 80 L. ed. 215 (1935); Matson Naviga- 
tion Co. v. State Board of Equalization of California, 297 U. S. 441, 56 Sup. 
Ct. 553, 80 L. ed. 791 (1936); Kentucky Whip & Collar Co. v. Illinois Cen- 
tral R. Co., 299 U. S. 334, 57 Sup. Ct. 277, 81 L. ed. 270 (1937); Kelly v. 
Washington ex rel. Foss, 82 L. ed. (Adv. Op.) 39 (1937) ; South Carolina State 
Highway Department v. Barnwell Bros., Inc., 303 U. S. 177, 58 Sup. Ct. 510, 
82 L. ed. (Adv. Op.) 469 (1938). 
21 82 L. ed. (Adv. Op.) 39 (1937). Commonly referred to as the Foss case. 


225 U. S. Law Week 682 (1938). 
23 Supra note 21. 
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power, which would be valid if not superseded by fed- 
eral action, is superseded only where the repugnance or 
conflict is so ‘direct and positive’ that the two acts can- 
not ‘be reconciled or consistently stand together.’ ” * 

In the Barnwell Bros.** case the Supreme Court con- 
sidered the validity of South Carolina state laws reg- 
ulating the size and weight of motor vehicles using the 
highways of the state as these regulations were applied to 
interstate carriers. ‘The regulations were upheld in an 
opinion by Mr. Justice Stone in the course of which he 
said: “Congress, in the exercise of its plenary power to 
regulate interstate commerce, may determine whether 
the burdens imposed on it by state regulation, otherwise 
permissible, are too great, and may, by legislation de- 
signed to secure uniformity or in other respects to protect 
the national interest in the commerce, curtail to some ex- 
tent the state’s regulatory power. But that is a legisla- 
tive, not a judicial function, to be performed in the light 
of the congressional judgment of what is appropriate 
regulation of interstate commerce, and the extent to which 
in that field state power and local interests should be re- 
quired to yield to the national authority and interest. In 
the absence of such legislation the judicial function, under 
the commerce clause as well as the Fourteenth Amend- 
ment, stops with the inquiry whether the state legislature 
in adopting regulations such as the present has acted 
within its province, and whether the means of regulation 
chosen are reasonably adapted to the end sought.” * 

The entry of the federal authority into this field, there- 
fore, seems to be subject to no valid constitutional objec- 
tion.” It will be the purpose of the following paragraphs 
to consider the possible limits which the Federal Motor 
Carrier Act has placed upon state power. 


247d. at 44. 

25 Supra note 22. 

26 Td. at 684. See also (1938) 6 Geo. Wasu. L. Rev. 385. 

27 This conclusion is based primarily on the striking similarity between the 
Motor Carrier Act, 1935, and the Interstate Commerce Act into which it was 
incorporated as an amendment. 
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STATE TAXATION OF INTERSTATE MOTOR CARRIERS 


Perhaps the most important phase of this subject, from 
the standpoint of the several states, is the power of the 
state to tax interstate carriers by motor vehicle. While 
not truly a regulatory power, the power to tax is so closely 
allied to the general subject under discussion that it merits 
attention. 

As a recognized general principle, a state may not tax 
the privilege of engaging in interstate commerce, nor may 
a state impose a tax upon the gross receipts derived from 
interstate commerce by persons engaged therein.” As the 
then Mr. Justice Hughes has so aptly phrased the propo- 
sition: “Thus, the states cannot tax interstate commerce, 
either by laying the tax upon the business which consti- 
tutes such commerce or the privilege of engaging in it, 
or upon the receipts, as such, derived from it * * *.”” 
This does not mean, however, that interstate motor car- 
riers are completely immune from any state levies. 

In Clark v. Poor® the validity of an Ohio statute pro- 
viding, among other things, that a motor transportation 
company desiring to operate within Ohio must apply for 
a certificate to do so before operating and must pay a tax 
graduated in accordance with the capacity and number 
of vehicles used, was considered by the Supreme Court. 


28 Adams Express Co. v. Ohio State Auditor, 166 U. S. 185, 17 Sup. Ct. 604, 
41 L. ed. 965 (1897); Sanford v. Poe, 165 U. S. 194, 17 Sup. Ct. 305, 41 L. 
ed. 683 (1897); cf. Lehigh Valley R. v. Pennsylvania, 145 U. S. 192, 12 Sup. 
Ct. 806, 36 L. ed. 672 (1892); Cooney v. Mountain States T. & T. Co., 294 
U. S. 384, 55 Sup. Ct. 477, 79 L. ed. 934 (1935); Pacific T. & T. Co. v. Tax 
Comm’n of Washington, 297 U. S. 403, 56 Sup. Ct. 522, 80 L. ed. 760 (1936). 

29 Supra note 18. The court cited as authority: State Freight Tax Case, 15 
Wall. 232, 21 L. ed. 146 (U. S. 1872); Robbins v. Shelby Taxing District, 
120 U. S. 489, 7 Sup. Ct. 592, 30 L. ed. 694 (1887); Philadelphia & Southern 
Mail S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118, 30 L. ed. 1200 
(1887) ; Leloup v. Mobile, 127 U. S. 640, 8 Sup. Ct. 1380, 32 L. ed. 311 (1888) ; 
McCall v. California, 136 U. S. 104, 10 Sup. Ct. 881, 34 L. ed. 391 (1890) ; 
Brennan v. Titusville, 153 U. S. 289, 14 Sup. Ct. 829, 38 L. ed. 719 (1894) ; 
Galveston, Harrisburg & San Antonio Railway Co. v. Texas, 210 U. S. 217, 
28 Sup. Ct. 638, 52 L. ed. 1031 (1908); Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. ed. 355 (1910); Pullman Co. v. 
Kansas, 216 U. S. 56, 30 Sup. Ct. 232, 54 L. ed. 378 (1910); Meyers v. Wells, 
Fargo & Co., 223 U. S. 298, 32 Sup. Ct. 218, 56 L. ed. 445 (1912); Crenshaw 
v. Arkansas, 227 U. S. 389, 33 Sup. Ct. 294, 57 L. ed. 565 (1913). 

80274 U. S. 554, 47 Sup. Ct. 702, 71 L. ed. 1199 (1927). 
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The plaintiffs, operating exclusively in interstate com- 
merce, sought to enjoin the enforcement of these provi- 
sions. In holding the statute valid, the court said: “The 
highways are public property. * * * Users of them, al- 
though engaged exclusively in interstate commerce, may 
be required to contribute to their cost and upkeep. Com- 
mon carriers for hire, who make the highways their place 
of business, may properly be charged an extra tax for such 
use.” ** The court went on to state that since the tax did 
not discriminate against interstate carriers and since it 
was not so heavy as to burden interstate commerce, it was 
valid. Furthermore, the plaintiffs were told that since 
the tax was otherwise proper, “* * * the use to which 
the proceeds were put is not a matter which concerns the 
plaintiffs.” ** ‘The same idea was also expressed in Carley 
& Hamilton v. Snook ®* where the court said: “There is 
nothing in the Federal Constitution which requires a state 
to apply such fees for the benefit of those who pay 
them.” ** From this case it is seen that a state license tax 
on interstate carriers, based upon use of the state high- 
ways by such carriers, may be levied.” 

It seems to be important in the license fee cases that 
the tax bear some reasonable relation to the use of the 
highways within the State by the carrier,** as was seen in 
the discussion of the Clark v. Poor®™ case. Such relation- 
ship has been found by the court to exist in a number of 
varied state tax plans. In Carley & Hamilton v. Snook,* 
California imposed extra registration fees upon carriers 

81 Jd. at 557. The court here cited Hendrick v. Maryland, 235 U. S. 610, 35 
Sup. Ct. 140, 59 L. ed. 385 (1915) ; Kane v. New Jersey, 242 U. S. 160, 37 Sup. 
Ct. 30, 61 L, ed. 222 (1916). 

82 [bid. 

88 281 U. S. 66, 50 Sup. Ct. 204, 74 L. ed. 704 (1930). 

34 Jd. at 72. The court here cited Thomas v. Gay, 169 U. S. 264, 280, 18 Sup. 
Ct. 340, 42 L. ed. 740 (1898). 

85 See also Interstate Busses Corp. v. Holyoke St. R. Co., 273 U. S. 45, 47 
Sup. Ct. 298, 71 L. ed. 530 (1927); Interstate Busses Corp. v. Blodgett, 276 


U. S. 245, 48 Sup. Ct. 230, 72 L. ed. 551 (1928). 
ass & Hamilton v. Snook, 281 U. S. 66, 50 Sup. Ct. 204, 74 L. ed. 704 


37 Supra note 30. 
38 Supra note 33. 
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for hire. The amount of such fees was graduated in ac- 
cordance with the weight of the vehicle unloaded. In 
holding these levies valid, the court intimated that the 
California legislature must have seen a relation between 
the weight of vehicles and the propensity to damage high- 
ways. In Hicklin v. Coney,” South Carolina license fees, 
graduated according to the carrying capacity of vehicles, 
were upheld. In Hendrick v. Maryland,” fees graduated 
according to horsepower of the vehicle were declared 
valid, as was also true in Kane v. New Jersey.” 

In this same connection, the court in the Carley case 
also held that there was no constitutional objection to 
cities also taxing the same vehicles which the state taxed. 
In other words, dual taxation of interstate carriers result- 
ing from both state and municipal license fees is not ob- 
jectionable, so long as the final outcome does not result 
in discrimination or an undue burden. In Interstate 
Busses Corp. v. Blodgett* the court was confronted with 
a somewhat different type of dual taxation of interstate 
motor carriers. Connecticut, in addition to a personal 
property tax, a registration fee and a tax of two cents on 
each gallon of gasoline purchased in the state, imposed 
a mileage tax of one cent per mile traveled in Connecti- 
cut by any motor vehicle used in interstate commerce. 
This mileage tax was not levied on carriers in intrastate 
commerce, although such carriers were subject to a dif- 
ferent tax in the same statute.** In holding this Connecti- 
cut mileage tax valid, the court said: “That appellant is 
already contributing to highway maintenance is not in 
itself significant, for the state does not exceed its constitu- 
tional power by imposing more than one form of tax as 
a charge for the use of its highways in interstate com- 


89 200 U. S. 169, 54 Sup. Ct. 142, 78 L. ed. 247 (1933). 

40 235 U. S. 610, 35 Sup. Ct. 140, 59 L. ed. 385 (1915). 

41 242 U. S. 160, 37 Sup. Ct. 30, 61 L. ed. 222 (1916). 

42 Supra note 33. 

43276 U. S. 245, 48 Sup. Ct. 230, 72 L. ed. 551 (1928). 

44 Intrastate motor carriers were subject to a tax of 3% of their gross re- 
ceipts, less locally paid taxes on their real and tangible personal estate. The 
interstate carriers were not subject to this levy. 
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merce. It is for appellant to show that the aggregate 
charge bears no reasonable relation to the privilege 
granted.” *° 

From the examination of Interstate Busses Corp. v. 
Blodgett, it is seen that a mileage tax on interstate carriers 
is also a valid state levy, again bearing a reasonable rela- 
tion to proportionate use of state highways.** By implica- 
tion from this same decision, a state gasoline tax passed 
on to the interstate carrier-consumer is also valid, again 
bearing a relation to the use of the state facilities for 
transportation.” 

From consideration of the above cases, it is clearly 
established that while the state may levy varied taxes on 
interstate carriers, such taxes must bear a reasonable rela- 
tion to the use by such carriers of the highways within 
the state and must represent a proportionate contribution 
to the cost of repairing and maintaining the highways. It 
would seem that the exact use to which the proceeds are 
put cannot be questioned.* 

Admitting, as demonstrated, the power of a state to levy 


45 Supra note 43 at 251-252. The appellants here also contended that the 
mileage tax was discriminatory in that the levies on intrastate motor carriers 
differed from their own mileage tax. The Court discarded this contention, say- 
ing at page 251: “Appellant plainly does not establish discrimination by show- 
ing merely that the two statutes are different in form or adopt a different meas- 
ure or method of assessment, or that it is subject to three kinds of taxes while 
intrastate carriers are subject only to two or to one. We cannot say from a 
mere inspection of the statutes that the mileage tax is a substantially greater 
burden on appellant’s interstate business than is its correlative, the gross receipts 
tax, on comparable intrastate businesses. To gain the relief for which it prays 
appellant is under the necessity of showing that in actual practice the tax of 
which it complains falls with disproportionate economic weight on it.” 

a 46 Ld i Johnson Transfer & Freight Lines v. Perry, 47 F. (2d) 900 (N. D. 

a. : 


47 Helson v. Kentucky, 279 U. S. 245, 49 Sup. Ct. 279, 73 L. ed. 683 (1929), 
can clearly be distinguished since Kentucky there attempted to tax gasoline 
purchased by appellants in Illinois, 75 per cent of which was consumed within 
the limits of Kentucky in interstate transportation by ferryboat. Such a tax 
is easily differentiated from a tax on gasoline laid by the state where the fuel 
is purchased. 


48 Clark v. Poor, supra note 30; Carley & Hamilton v. Snook, supra note 33. 

This position might, at first glance, seem to be challenged by the case of Inter- 
state Transit, Inc. v. Lindsey, 283 U. S. 183, 51 Sup. Ct. 380, 75 L. ed. 953 
(1931). It is submitted, however, that this case rests not upon the basis that 
the taxpayer is entitled to question the exact use to which the proceeds of his 
tax are put, but rather on the grounds that a tax on interstate passenger busses 
based upon seating capacity bears no such reasonable relation to a proportion- 
ate use of the highways of the state as will justify its levy. 
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such taxes, what effect has the Motor Carrier Act, 1935, 
had upon this power? 

This question can be answered very definitely and con- 
clusively in the exact terms of the Act as it now reads. 
“Nothing in this part (meaning the Motor Carrier Act, 
1935) shall be construed to affect the powers of taxation 
of the several States or to authorize a motor carrier to do 
an intrastate business on the highways of any State, or to 
interfere with the exclusive exercise by each State of the 
power of regulation of intrastate commerce by motor car- 
riers on the highways thereof.”“ In short, Congress in 
enacting the Motor Carrier Act, 1935, specifically re- 
served to the states their existing tax powers in this field. 


SAFETY REGULATIONS, INSURANCE REQUIRE- 
MENTS, ETC. 


As early as 1888 the Supreme Court of the United 
States recognized that the State of Alabama could validly 
require that every railroad engineer operating trains 
within the state secure a license.” Before being issued 
such license, the applicant had to pass an examination 
and pay a fee of five dollars. This license was subject to 
revocation if the licensee were found guilty of negligence 
in running an engine, etc. These requirements were up- 
held in Smith v. Alabama.” ‘The court said: “* * * that 
it is properly an act of legislation within the scope of 
the admitted power reserved to the State to regulate the 
relative rights and duties of persons being and acting 
within its territorial jurisdiction, intended to operate so 
as to secure for the public, safety of person and prop- 
erty; * * +” 52 

Again, in Hendrick v. Maryland™ the court, passing 
on the validity of a Maryland law requiring anyone oper- 
ating a motor vehicle upon its highway to procure a 


49 Motor Carrier Act, 1935, §202 (c). Parenthesis inserted. 

50 Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L. ed. 508 (1888). 
51 Supra note 50. 

52 Td. at 482. 

53 235 U. S. 610, 35 Sup. Ct. 140, 59 L. ed. 385 (1915). 
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certificate of registration, said: “In the absence of na- 
tional legislation covering the subject a State may right- 
fully prescribe uniform regulations necessary for public 
safety and order in respect to the operation upon its high- 
ways of all motor vehicles—those moving in interstate 
commerce as well as others.” ™ 

Later, in Continental Baking Co. v. Woodring,” refer- 
ring to requirements of a Kansas statute that motor car- 
riers obtain a license, pay a tax, and file a liability insur- 
ance policy, the court said: “The insurance policy is to 
protect the interests of the public by securing compensa- 
tion for injuries to persons and property from negligent 
operations of the carriers. * * * 

“Requirements of this sort are clearly within the au- 
thority of the State which may demand compensation for 
the special facilities it has provided and regulate the use 
of its highways to promote the public safety. Reasonable 
regulations to that end are valid as to intrastate traffic 
and, where there is no discrimination against the inter- 
state commerce which may be affected, do not impose an 
unconstitutional burden upon that commerce.” ™ 

In the Continental Baking Co.” case other provisions 
of the Kansas Act, empowering the public service com- 
mission to insist that all motor vehicles shall be main- 
tained in a safe and sanitary condition, to prescribe quali- 


77 L. ed. 288 (1932); Kane v. New Jersey, 242 U. S. 160, 37 Sup. Ct. 30, 61 
L. ed. 222 (1916). 

55 286 U. S. 352, 52 Sup. Ct. 595, 76 L. ed. 1155 (1932). 

56 Id. at 365-366. Much of this same doctrine was expressed in Michigan 
Public Utilities Commission v. Duke, 266 U. S. 570, 45 Sup. Ct. 191, 69 L. ed. 
445 (1925). In that case the Supreme Court held invalid the Michigan law as 
applied in that it would convert the complainant from a private carrier into 
a common carrier. In the opinion, at page 576, the court reaffirmed the doc- 
trine stated above: “This Court has held that, in the absence of national legis- 
lation covering the subject, a State may rightfully prescribe uniform regulations 
necessary for public safety and order in respect to the operation upon its high- 
ways of all motor vehicles—those moving in interstate commerce as well as 
others; * * *.” The court clearly qualified this general statement, however, 
by adding at page 577: “But it is well settled that a State has no power to 
fetter the right to carry on interstate commerce within its borders by the im- 
position of conditions or regulations which are unnecessary and pass beyond the 
bounds of what is reasonable and suitable for the proper exercise of its powers 
in the field that belongs to it.” 

57 Supra note 55. 


2 
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fications as to age, hours of service, moral character, and 
competency of operators, and to require that accidents be 
reported, were considered and declared valid as having 
“manifest reference to considerations of safety.” 

This Continental Baking Co. case upheld as valid the 
requirement by the state that the carrier file a liability 
insurance policy to protect the public. Apparently states 
may require bonds or insurance policies to protect the 
public generally, but insurance to protect passengers or 
cargo carried in interstate commerce may not be required. 
State laws requiring such so-called “cargo” insurance 
have been held invalid as interference with interstate 
commerce and not within the power of the state to pro- 
mote public safety.” 

What effect will the Motor Carrier Act, 1935, have 
upon such state regulations as to qualifications of oper- 
ators, certificates of registration, safe condition of vehicle, 
and equipment, qualifications of operators, hours of em- 
ployment, reporting of accidents, and carrying of liabil- 
ity insurance?” 

Under the Motor Carrier Act, 1935, the Interstate 
Commerce Commission is empowered to regulate carriers 
“with respect to * * * qualifications and maximum hours 


58 Clark v. Poor, 274 U. S. 554, 47 Sup. Ct. 702, 71 L. ed. 1199 (1927) ; 
Sprout v. South Bend, 277 U. S. 163, 48 Sup. Ct. 502, 72 L. ed. 833 (1928) ; 
Smith v. Cahoon, 283 U. S. 553, 51 Sup. Ct. 582, 75 L. ed. 1264 (1931); Hick- 
lin v. Coney, 290 U. S. 169, 54 Sup. Ct. 142, 78 L. ed. 247 (1933). In Sprout 
v. South Bend, supra, the requirement of liability insurance was incorporated 
in a municipal ordinance and was upheld. 

The Interstate Commerce Commission had recognized the need for requir- 
ing interstate commerce carriers to secure liability insurance previous to the 
passage of the Motor Carrier Act, 1935, and stated that this need is “perhaps 
greater than in the case of intrastate operators” because the interstate carriers 
“are operating without any showing of public convenience and necessity and 
without any showing of financial responsibility and some of them are of the 
fly-by-night types.” 182 I. C. C. 263, 373 (1932). 


59 In Johnson Transfer & Freight Lines v. Perry, 47 F. (2d) 900 (N. D. Ga. 
1931) the United States District Court said, at page 902: “Regulations of com- 
merce by Congress, including those of persons carrying it on, and the instru- 
mentalities used in it, although they may fall in the field of ordinary police 
power, such as laws regulating employers’ liability, hours of service of em- 
ployees, safety appliances on equipment, and the like, will override the police 
regulations of the state when in conflict with them, because of the supremacy 
of the Federal Constitution and laws, and although in the absence of congres- 
sional legislation such state regulation would stand.” 
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of service of employees, and safety of operation and 
equipment.” ® This statement of powers is very broad 
and inclusive. It certainly covers all the various types 
of state regulations in the field considered above. Before 
a certificate or permit to operate shall be issued to motor 
carriers by the Interstate Commerce Commission, such 
carrier must comply with the regulations of the commis- 
sion as to filing and approval of surety bonds, insurance 
policies, or qualifications to be self-insuring.“ Has this 
congressional action, then, superseded state regulation?” 

The answer to this question must first take into con- 
sideration whether the state regulations conflict with the 
congressional action. Suppose that 4, trucking corpora- 
tion operating in interstate commerce, has complied with 
all the regulations promulgated by the Interstate Com- 
merce Commission with regard to safety of equipment, 
qualifications of operators, liability insurance, etc.” 


60 Motor CarriER Act, 1935, §204(a), (1), (2) and (3). 
61 Motor Carrier Act, 1935, § 215. 
62 See infra notes 63, 64. 


63 Many regulations by the Interstate Commerce Commission have been put 
into effect and many are now in the formative stages. Hearings are being con- 
ducted on further proposed regulations. Some of these regulations will be 
noted and discussed below. 

By Ex Parte No. MC-5 (see also ex parte order No. MC-5) rules and regu- 
lations governing the filing and approval of surety bonds, insurance policies, 
qualifications before being allowed to be a self-insurer, etc., are prescribed. 
1 M. C. C. 45 (1936). Several cases have been decided by the Interstate Com- 
merce Commission involving approval of applications to become self-insurers. 
The test laid down by the commission seems to be as follows: “To qualify 
as a self-insurer, a motor carrier must, under Rule V, be able to show ability 
to satisfy obligations for the liability in question without affecting the stability 
or permanency of its business. The obligations are those which it is reasonably 
conceivable may arise, and applicant must show ability to satisfy them without 
imperiling its financial condition.” Chicago, Burlington & Quincy R. Co. Self- 
Insurance, 4 M. C. C. 120, 122 (1938). See also Observer Co. Self-Insurance 
3 M. C. C. 462 (1937); Columbia Terminals Co. Self-Insurance, 2 M. C. C. 
762 (1937); Union Street Ry. Co. Self-Insurance, 2 M. C. C. 692 (1937); 
Great Northern Ry. Co. Self-Insurance, 2 M. C. C. 689 (1937). In this con- 
nection, it might be noted that on February 28, 1938, in the first case to be 
brought under these insurance provisions, the carrier pleaded guilty to charges 
that it operated in violation of the Interstate Commerce Commission require- 
ments relating to insurance. (61 Trarric Wortp 552, March 5, 1938.) 

For orders governing approval of surety bonds, insurance policies, etc., see 
Interstate Commerce Commission report titled: Rules and Regulations Gov- 
erning the Filing and Approval of Surety Bonds, Policies of Insurance, Quali- 
fications as a Self-Insurer, or Other Securities and Agreements by Motor Car- 
riers and Brokers Subject to the Motor Carrier Act, 1935, and Forms Prescribed 
Thereunder, effective November 15, 1936; see also Interstate Commerce Com- 
mission Forms B. M. C. 31 to 40, inclusive. 
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Would it not then follow that such trucking corporation 
should be free to operate in interstate commerce without 
concern as to the various state regulations on the same 
subjects. It is submitted that the state regulations would 
be so superseded by the federal action and should remain 
valid and enforceable only so far as they relate to subjects 
within the field not covered by the federal action.“ Mat- 


By Ex Parte No. MC-4 (see also ex parte order No. MC-4), qualifications 
for drivers (effective July 1, 1937) and regulations governing safety of opera- 
tion, such as driving of motor vehicles (effective July 1, 1937), reporting of 
accidents (effective April 1, 1937), and equipment, such as parts and acces- 
sories necessary for safe operation (effective July 1, 1937), were prescribed. 
1M. C. C. 1 (1936). These regulations cover a wide field, examples taken at 
random being such as the requirement that drivers be able to speak and read 
the English language (unless the driver was employed in operations on July 1, 
1937, or within one year prior thereto, and in any case he must be able to 
understand traffic and warning signs); no motor vehicle shall be driven reck- 
lessly, or in a manner so as to endanger life, limb, or property; the speed of 
a motor vehicle shall not be increased to prevent being overtaken by another 
vehicle attempting to pass; no motor vehicle shall be fueled with the engine 
running, or in the presence of any open flame; reflectors, head lamps, tail 
lamps, clearance lamps, marker lamps, color of lamps, etc., are provided for ; 
provisions are made for brake requirements; and so on. "In this connection, 
it might be noted that a recent study resulted in recommendations for amend- 
ment to the safety glass provisions in this order Ex Parte No. MC-4. These 
proposed amendments, together with the information upon which such proposals 
are based, are contained in a report and order recommended February 25, 1938, 
by Examiner R. W. Snow, effective twenty days after date unless exceptions 
are filed thereto within such twenty-day period. For typical examples of some 
of the forms required to be filed under some of these provisions of Ex Parte 
No. MC-4 see Form B. M. C. 54 (driver information form) and Form B. M. C. 
50 (accident report form). All such forms referred to by B. M. C. numbers in 
this discussion may be viewed and obtained at the Interstate Commerce Com- 
mission. 

For an example of the exhaustive nature of the studies and investigations 
made by the Bureau of Motor Carriers, Interstate Commerce Commission, be- 
fore propounding regulations, see the Second Draft of Proposed Motor Carrier 
Safety Regulations, Part VI—Transportation of Explosives and Other Dan- 
gerous Articles (December, 1937). It should be here stated that this volumi- 
nous report is typical of the highly commendable attitude of this bureau in 
searchingly analyzing proposed regulations before putting them into effect. Such 
an attitude can result only in regulations which will be to the ultimate benefit 
of both the carriers and the public and will undoubtedly earn for the Bureau of 
Motor Carriers the same degree of respect and confidence enjoyed by the In- 
terstate Commerce Commission in the past. 

Ex Parte No. MC-2, dealing with maximum hours of service of motor car- 
rier employees, was decided December 29, 1937. 3 M. C. C. 665 (1937). By 
the order in connection with Ex Parte No. MC-2 certain regulations, dealing 
with maximum hours of service, were prescribed to be effective July 1, 1938. 
Some of these provisions are: terms such as “motor vehicle,” “driver,” “week,” 
“berth,” “on duty,” “24 consecutive hours,” are defined; no driver shall be re- 
quired or permitted to work more than a total of sixty hours in any week, or 
more than a total of fifteen hours in any period of twenty-four consecutive 
hours (with certain exceptions). The effective date of these regulations has 
been stayed, postponement being requested by labor organizations, and further 
hearings will no doubt be held in the near future. 

64 It is submitted that if a given state regulation provided for some equip- 
ment not required by the federal regulations, such state requirement should be 
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ters relating to safety of equipment, insurance, etc., are, 
it is submitted, concerns which, of necessity, need uniform 
treatment. Under all the tests laid down by the courts, 
therefore, state regulations on the subjects now acted on 
by the Interstate Commerce Commission must give way 
to this federal entry into the field and recognize the su- 
premacy of the federal regulations.* 


valid, so long as it bears a reasonable relation to safety, protection of the public, 
etc. For example, New York State requires directional indicators—lighted 
arrows in lamps which indicate a right or left turn by flashing on when such 
turn is begun—on certain types of motor vehicles. The federal regulations are 
silent on this particular type of equipment. It is submitted that such a require- 
ment bears a close relation to safety and is not such an added burden on inter- 
state commerce as to invalidate it; neither is such a requirement discriminatory. 
At least tacit approval of this position will be found in Ex Parte No. MC-4, 
1 M. C. C. 1, 27, where it is stated: “Nothing in these regulations (as to parts, 
accessories, etc.) shall be construed to prohibit the use of additional parts and 
accessories, not inconsistent with these regulations, tending to increase the safety 


of operation of motor vehicles, and to prevent accidents.” (Parenthesis in- 
serted.) 


For an interesting opinion as to the power of municipalities to make safety 
regulations, specify loading-stop locations, etc., see (1938) 3 Municrpat L. J. 18. 


65 States are coming to recognize that their regulations, to be effective, must 
not conflict with the federal regulations promulgated by the Interstate Commerce 
Commission. This is shown in a publication available at the Bureau of Motor 
Carriers, Washington, D. C., entitled Status of Conformity Between the Motor 
Carrier Safety Regulations of the Interstate Commerce Commission and the 
Requirements of Various States (as of March 1, 1938). From this publication 
it is seen that the regulatory bodies of sixteen states have adopted the Motor 
Carrier Safety Regulations of the Interstate Commerce Commission (Parts I 
to IV, inclusive), 1 M. C. C. 1, 18 through 36 (1936), and made them appli- 
cable to all motor carriers subject to the jurisdictions of these regulatory bodies. 
These states, together with the name of the regulatory body and the dates such 
adoption was effective are as follows: Arkansas (Corporation Commission— 
May 29, 1937), Florida (Railroad Commission—July 1, 1937), Georgia (Public 
Service Commission—July 1, 1937), Indiana (State Committee on Safety—July 
1, 1937), Kentucky (Division of Motor Transportation—July 1, 1937), Minne- 
sota (Railroad and Warehouse Commission—June 7, 1937), Mississippi (Rail- 
road Commission—February 2, 1937), Montana (Board of Railroad Commis- 
sioners—September 15, 1937), North Dakota (Board of Railroad Commissioners 
—July 13, 1937), Oklahoma (Department of Public Safety—July 1, 1937), South 
Dakota (Board of Railroad Commissioners—October 1, 1937), Tennessee (Rail- 
road and Public Utilities Commission—July 1, 1937), Texas (Railroad Com- 
mission—July 1, 1937), Utah (Public Service Commission—June 1, 1937), West 
Virginia (Public Service Commission—December 1, 1937), Wyoming (Public 
Service Commission—April 1, 1937). In twelve other states, regulatory bodies 
have adopted these federal regulations in part in order to establish uniformity 
between state and federal requirements, or statutes have been enacted to recog- 
nize compliance with the federal regulations by interstate motor carriers. These 
states are: California, Idaho, Iowa, Kansas, Missouri, Nevada, New Mexico, 
Ohio, Pennsylvania, South Carolina, Vermont, and Washington. In addition, 
several more states have requested and received copies of these Motor Carrier 
Safety Regulations for distribution to highway patrolmen, inspectors, etc., to be 
used as guides in their enforcement work. These states include: Arizona, Dela- 


ware, Illinois, Maryland, Michigan, Nebraska, New Hampshire, New Jersey, 
Oregon, and Rhode Island. 
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REQUIREMENT OF CERTIFICATE OF PUBLIC CON- 
VENIENCE AND NECESSITY 


The power of a state to require that a carrier in inter- 
state commerce obtain a certificate of public convenience 
and necessity before being allowed to operate over high- 
ways in the state has received judicial attention.” In Buck 
v. Kuykendall” the plaintiff, a citizen of the State of 
Washington, desired to operate an auto stage line between 
Seattle, Washington, and Portland, Oregon. Having al- 
ready obtained from Oregon the necessary license pre- 
scribed by its laws, he applied to the proper authorities 
for the certificate of public convenience and necessity re- 
quired by Washington. The certificate was refused on 
the ground that the transportation facilities for that ter- 
ritory were already adequate. Buck then sued to enjoin 
interference with his proposed operations by Washington 
officials and, from an order dismissing his bill, appealed. 
The Supreme Court reversed the order, holding that any 
such interference should be enjoined. The basis of this 
decision was twofold: First, the fact that Oregon had is- 
sued a license to Buck to operate was equivalent to saying 
that, notwithstanding the already existent facilities, pub- 
lic convenience required the operations proposed by 
Buck; second, that the Washington requirement was not 
regulation aimed at safety or protection of the highways 
but an attempt to control or prohibit competition.” 


66 See (1933) 1 Geo. Wasn. L. Rev. --! (1933) 1 Geo. Wasu. L. Rev. 
422; note (1933) 1 Geo. Wash. L. Rev. 394. 


87 267 U. S. 307, 45 Sup. Ct. 324, 69 L. a 623 (1925). 


68 The court in this Buck case, supra note 67, effectually states it thus at 
pages 315-316: “* * * appropriate state regulations adopted primarily to pro- 
mote safety upon the highways and conservation in their use are not obnoxious 
to the Commerce Clause, where the indirect burden imposed upon interstate 
commerce is not unreasonable. * * * The provision here in question is of a 
different character. Its primary purpose is not regulation with a view to safety 
or to conservation of the highways, but the prohibition of competition. It de- 
termines not the manner of use, but the persons by whom the highways may 
be used. It prohibits such use to some persons while permitting it to others 
for the same purpose and in the same manner. Moreover, it determines whether 
the prohibition shall be applied by resort, through state officials, to a test which 
is peculiarly within the province of federal action—the existence of adequate fa- 
cilities for conducting interstate commerce. * * * Thus, the provision of the 
Washington statute is a regulation, not of the use of its own highways, but of 
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From this Buck case, it is seen that a state may not re- 
quire certificates of public convenience from interstate 
carriers when the effect of such requirement is to control 
competition and the requirement is not related to safety. 
This conclusion is fortified by the holding in Atlantic- 
Pacific Stages v. Stahl.” In the Atlantic-Pacific Stages 
case the plaintiff, a Delaware corporation, desired to 
operate across Missouri in interstate passenger transporta- 
tion. It applied to the public service commission for a 
certificate of public convenience and necessity, which was 
refused, although the plaintiff offered to comply with all 
pertinent requirements of Missouri law. The plaintiff 
then sued for an injunction to restrain the state officials 
from interfering with its operations. The injunction was 
granted against the enforcement of so much of the Mis- 
souri law as required one engaged exclusively in inter- 
state transportation of passengers to secure such certificate. 
The court admitted the validity of such requirements as 
to intrastate commerce, but flatly denied the power of the 


state to enforce the requirement against interstate carriers, 
saying, “Where a carrier is engaged exclusively in inter- 
state commerce a state may not require it to obtain a cer- 


tificate of convenience and necessity.” ” 


This statement of the court in the Atlantic-Pacific 
Stages case is too broad for general application. The more 
tenable position is announced by another United States 
District Court in Johnson Transfer & Freight Lines v. 
Perry.” It was there held that the State of Georgia could 
require a so-called “certificate of public convenience and 
necessity” where the only requirement for issuance of the 


interstate commerce. Its effect upon such commerce is not merely to burden 
but to obstruct it. Such state action is forbidden by the Commerce Clause.” 
(Italics inserted.) See also Bush & Sons v. Maloy, 267 U. S. 317, 45 Sup. Ct. 
326, 69 L. ed. 627 (1925). 

69 36 F. (2d) 260 (W. D. Mo. 1929). 

70 Id. at 262. The opinion here cites Clark v. Poor, 274 U. S. 554, 47 Sup. 
Ct. 702, 71 L. ed. 1199 (1927). It is submitted that Clark v. Poor is not au- 
thority for such a statement since in that case the plaintiffs did not even apply 
for the certificate and the point was not passed on by the Supreme Court of the 
United States. 

7147 F. (2d) 900 (N. D. Ga. 1931). 
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certificate was the securing by the applicant of a bond to 
secure against loss or damage to freight and a deposit by 
the applicant to secure the payment of a valid mileage 
tax. Conditioned only upon these requirements, the cer- 
tificate amounts to no more than a mere license and is not 
strictly one of public convenience and necessity.” 

As seen from the above, a state may not require of an 
interstate carrier that it secure a “certificate of public con- 
venience and necessity” in the true sense of the terms.” 
The state may, within these decisions, demand such a cer- 
tificate or license before the carrier may operate if the 
issuance of the certificate is conditioned upon require- 
ments relating to safety of operation, liability insurance, 
etc.—state regulations otherwise valid. In short, the state 
may not, through the medium of requiring such certifi- 
cate, impose otherwise unconstitutional burdens on an in- 
terstate carrier.™ 

Since states may require certificates of public conveni- 
ence and necessity of interstate carriers only within a very 
limited sphere and upon limited conditions, it is perhaps 
superfluous to inquire into the effect of the Motor Carrier 
Act, 1935, upon state power in this field. The Motor 
Carrier Act, 1935, definitely provides, however, that no 
common carrier shall engage in interstate or foreign com- 
merce without securing what is, in practical effect, a true 
certificate of public convenience and necessity from the 
Interstate Commerce Commission authorizing its opera- 
tions.”’ It is difficult to see how federal action in this field 
could limit the state power further than it has already 
been limited by judicial decision. It is submitted as a 
general proposition, however, that if any state require- 


72 See also Cannonball Transp. Co. v. American Stages, 53 F. (2d) 1051 
(S. D. Ohio 1931). 

73 See Lowe v. Stoutamire, 166 So. 310 (Fla. 1936), where the court, at p. 
312, recognizes it as a misnomer to call such a certificate a “certificate of pub- 
lic convenience and necessity” as applied to interstate carriers. 

74 Frost v. R. R. Commission, 271 U. S. 583, 46 Sup. Ct. 605, 70 L. ed. 1101 
(1926) ; Michigan Public Utilities Commission v. Duke, 266 U. S. 570, 45 Sup. 
Ct. 191, 69 L. ed. 445 (1925). 

75 Motor Carrier Act, 1935, §§ 206, 207, 208, 209, 210, 211, 212. 
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ments for a certificate of public convenience and neces- 
sity from state regulatory bodies are found to conflict with 
the federal requirements,” again the federal action will 
override that of the state. 


REGULATION OF SIZE, WEIGHT, LOAD 


In Morris v. Duby” the Oregon Highway Commission 
had reduced the maximum load which could be carried 
upon the Columbia River Highway from 22,000 pounds 
to 16,500 pounds. Plaintiffs, operating in interstate com- 
merce, had been complying with the 22,000-pound limita- 
tion but filed a bill to enjoin enforcement of the reduced 
maximum load limit, contending such regulation was un- 
constitutional. The Supreme Court affirmed the denial 
of the injunction. This holding was based upon the 
grounds that “In the absence of national legislation espe- 
cially covering the subject of interstate commerce, the 
state may rightly prescribe uniform regulations adapted 
to promote safety upon its highways and the conservation 


of their use, applicable alike to vehicles moving in inter- 


state commerce and those of its own citizens.” It was 


also stated in the course of the opinion that the mere fact 
that a trucker could not operate at a profit under such a 
load limitation does not make the regulation either dis- 
criminatory or unreasonable.” 


76 Because of the mass of decisions and material already accumulated on this 
phase of the subject, space will not permit further discussion at this time. De- 
cisions of the Interstate Commerce Commission, concerned chiefly with grant- 
ing or denying of certificates and permits, have filled three bound volumes and 
are now well into the fourth. See Vols. 1, 2, 3, and 4 M. C. C. For examples 
of the forms for applications for certificates and permits, see Interstate Com- 
merce Commission Forms B. M. C. 8 (for carriage of property—certificate 
 erwart B. M. C. 9 (for poo of ——— -.a"* 

. M. C. 10 (for carriage of property—permit applications), B. M. C. 11 (for 
carriage a passengers—permit applications). 

For a well-considered discussion of the “grandfather clause” of the Motor 
Carrier Act, 1935, see note (1937) 6 Geo. Wasu. L. Rev. 93. 


77 274 U. S. 135, 47 Sup. Ct. 548, 71 L. ed. 966 (1927). 
78 Id. at 143. 


79 In dictum the Court indicated that such regulations are completely within 
the state power as distinguished from the federal power since the cost of main- 
tenance of the highways is on the state. Recent trends, as will be established 
later, may well indicate that this dictum went too far. 
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In Sproles v. Binford,” decided five years subsequent 
to Morris v. Duby,” a provision of the Motor Vehicle 
Act of Texas limiting net loads on trucks using the high- 
ways within the state to 7,000 pounds was considered. 
This statute also limited the width of such vehicles, in- 
cluding the load, to 96 inches, the height to 12% feet, and 
the length to 35 feet (45-foot limit for combinations of 
vehicles coupled together). These statutory provisions 
were held valid, and again the basis of the decision was 
that such regulations were within the police power of the 
state and were rightly imposed in the absence of congres- 
sional action.” 

The latest pronouncement of the Supreme Court upon 
this field of state regulation is found in the case of South 
Carolina State Highway Dept. v. Barnwell Bros., Inc.™ 
In this case a South Carolina statute prohibiting the use 
on the highways in the state of motor trucks and “semi- 
trailer motor trucks” whose width exceeds 90 inches and 
whose weight including load exceeds 20,000 pounds was 
attacked. The statute was upheld by the Supreme Court 
in an opinion by Mr. Justice Stone to which there was 
no dissent. In the course of the decision, it is made very 
clear, emphasis being achieved through repetition, that 
such regulations are within the police power of the state 
in the absence of congressional action. It was said that 
“the present case affords no occasion for saying that the 
bare possession of power by Congress to regulate the in- 
terstate traffic forces the states to conform to standards 
which Congress might, but has not adopted, or curtails 
their power to take measures to insure the safety and con- 


80 286 U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 1167 (1932). 

81 Supra note 77. 

82 To the same effect, see Contract Cartage Co. v. Morris, 59 F. (2d) 437 
(E. D. Ill. 1932). 

In this Sproles case, supra note 80, however, there was no indication by the 
court that such state action would be valid if Congress acted on the subject, 
but rather the spirit of the opinion seems to indicate that the congressional 
action would override that of the state. 

83 Supra note 22. See also (1938) 6 Gro. Wasn. L. Rev. 385. 

84 Mr. Justice Cardozo and the newly-appointed Mr. Justice Reed took no 
part in the consideration or decision of the case. 
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servation of their highways which may be applied to like 
traffic moving intrastate. Few subjects of state regulation 
are so peculiarly of local concern as is the use of state 
highways. There are few, local regulation of which is 
so inseparable from a substantial effect on interstate com- 
merce. Unlike the railroads, local highways are built, 
owned and maintained by the state or its municipal sub- 
divisions. The state has a primary and immediate con- 
cern in their safe and economical administration. The 
present regulations, or any others of like purpose, if they 
are to accomplish their end, must be applied alike to in- 
terstate and intrastate traffic both moving in large volume 
over the highways. The fact that they affect alike ship- 
pers in interstate and intrastate commerce in large num- 
ber within as well as without the state is a safeguard 
against their abuse. 

“From the beginning it has been recognized that a state 
can, if it sees fit, build and maintain its own highways, 
canals and railroads and that in the absence of Congres- 


sional action their regulation is peculiarly within its com- 


petence, even though interstate commerce is materially 
affected.” *° 


To quote further from this opinion, the court stated: 
“Congress, in the exercise of its plenary power to regu- 
late interstate commerce, may determine whether the 
burdens imposed on it by state regulation, otherwise per- 
missible, are too great, and may, by legislation designed 
to secure uniformity or in other respects to protect the 
national interest in the commerce, curtail to some extent 
the state’s regulatory power. But that is a legislative, not 
a judicial function, to be performed in the light of the 
Congressional judgment of what is appropriate regula- 
tion of interstate commerce, and the extent to which in 
that field state power and local interests should be re- 
quired to yield to the national authority and interest. In 


85 Supra note 22 at 683-684. 
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the absence of such legislation the judicial function, under 
the commerce clause as well as the Fourteenth Amend- 
ment, stops with the inquiry whether the state legislature 
in adopting regulations such as the present has acted 
within its province, and whether the means of regulation 
chosen are reasonably adapted to the end sought.” * 

Where Congress has not specifically acted, therefore, 
it may be concluded that state regulation of size, weight, 
and loads of interstate motor carriers has been upheld. 
What, then, will be the effect of the Motor Carrier Act, 
1935, on this recognized state power? 

The Supreme Court in the Barnwell case did not pass 
on the effect of the Motor Carrier Act, but it did, by im- 
plication at least, recognize the power of Congress to 
supersede state regulations. The lower court in deciding 
this same case™ held that it was not necessary to inquire 
into the power of Congress to regulate the size and weight 
of interstate carriers because, under its interpretation of 
the Motor Carrier Act, 1935, Congress refrained from 
attempting to exercise such power in that Act.” Since 
this is the only judicial pronouncement on the interpreta- 
tion of the Motor Carrier Act provisions on this subject, 
it is proposed to here discuss briefly this problem. 


The difficulty in interpreting exactly how far Congress 
went in this respect arises from two provisions of the 
Motor Carrier Act—section 204(a), (1), (2) and (3), 
and section 225. By the pertinent parts of section 204, 
the Interstate Commerce Commission is given the power 
to “establish reasonable requirements” concerning “safety 
of operation and equipment.” By section 225 the com- 
mission is “authorized to investigate and report on the 
need for Federal regulation of the sizes and weight of 


86 Td. at 684. 
87 Supra note 22. 


88 Barnwell Bros., Inc. v. South Carolina State Highway Dept., 17 F. Supp. 
803 (E. D. S. C. 1937). hacia upp 


89 Jd. at 806-809. 
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motor vehicles and combinations of motor vehicles and 
of the qualifications and maximum hours of service of 
employees” of motor carriers. ‘Two interpretations of 
these two sections considered together are possible and, 
depending on the interpretation followed, two equally 
different sets of conclusions and results are obtained. First, 
it may be argued that by specifically authorizing only in- 
vestigations and reports under section 225, Congress lim- 
ited the broad power to prescribe regulations under sec- 
tion 204. Second, it may be argued that, having made 
an investigation and report under section 225, the com- 
mission is authorized without further legislation by Con- 


gress to proceed to prescribe regulations under section 
204.°° 


The lower court in the Barnwell” case ably presents 
the position for the first view. Quoting from United 
States v. Chase* the court says: “It is an old and familiar 
rule that ‘where there is, in the same statute, a particular 


enactment, and also a general one, which, in its most com- 
prehensive sense, would include what is embraced in the 
former, the particular enactment must be operative, and 
the general enactment must be taken to affect only such 
cases within its general language as are not within the 
provisions of the particular enactment.’ (Cases cited.) 
This rule applies wherever an act contains general pro- 
visions and also special ones upon a subject which, stand- 
ing alone, the general provisions would include.” 


90 This seems to be the position taken by the commission with regard to its 
power to regulate maximum hours of service and qualifications of carrier em- 
ployees. For it has previously been seen, supra note 63, that by Ex Parte No. 
MC-2, 3 M. C. C. 665 (1937), the commission prescribed such maximum hours, 
although the effective date of this order has been stayed. Yet it would seem 
an inescapable conclusion that the same arguments that apply to the power to 
prescribe size and weight regulations will apply with equal force to the power 
to prescribe maximum hours of service regulations, for the provisions as to 


sizes and weights and as to maximum hours are contained in the same sentence 
of section 225 of the Act. 


91 Supra note 88. 
92 135 U. S. 255, 10 Sup. Ct. 756, 34 L. ed. 117 (1890). 
93 Supra note 88 at 807. Parenthesis inserted. 
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Against such position, it might be argued that, in view 
of the principle that where a federal power conflicts with 
a state power the federal power is supreme,” a liberal 
interpretation should be given to the Motor Carrier Act 
and thus hold with the second view outlined above. 
Which view will be taken remains to be seen, but the first 
view seems to have the greater support in decided cases.” 

Regardless of which view is taken, it is submitted that 
the Interstate Commerce Commission should have the 
power to regulate sizes and weights of interstate carriers. 
It is true that power to prescribe such regulations bears 
a close relation to conservation of state highways. True 
also is the fact that it bears a relation to safety of opera- 
tion. It is submitted that regulation of weights and sizes 
of interstate carriers lends itself peculiarly and convinc- 
ingly to uniformity of regulation. Without such uni- 
formity, it lies within the power of one state, in practical 
effect, to prescribe the weight and size for a given inter- 
state carrier in other sister states.°° Further, such uni- 


formity of regulation would solve a situation which at 
the present time, because of varying state requirements, 
is somewhat chaotic. 


Up to the present time, the Interstate Commerce Com- 
mission has not attempted to regulate sizes and weights 
of motor carriers in interstate commerce. Whether it 
will attempt to do so under the Motor Carrier Act as it 


94 See supra note 20; see also McCulloch v. Maryland, 4 Wheat. 316, 4 L. 
ed. 579 (1819). 


95 See infra note 97. 


96 A suppositious example may serve to illustrate this point. Suppose state 1 
limits the size of trucks to 90 inches in width and the gross weight to 20,000 
pounds. Trucker A, if he wishes to operate through state 1, must conform to 
these requirements. It matters not, then, what the regulations of states 2, 3, 4, 
and so on, through which his operations also proceed, are; for if state 1’s 
regulations are the most stringent he cannot operate over his route without 
conforming to state 1’s regulations. Thus, the state which places the lowest 
weight limit and the smallest size limit on interstate trucks makes the regula- 
tions for all other states through which the particular trucker operates. This 
is especially applicable along the eastern seaboard where only certain routes can 
economically be followed. See the amicus curie brief of the State of Florida 
filed in the Supreme Court in the Barnwell case, supra note 6, for a clear pic- 
ture of this unfortunate situation. 
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now stands remains to be seen. By order ex parte No. 
MC-15, issued November 8, 1937, the commission has 
given notice that an investigation will be made into the 
subject of weights and sizes of motor carriers “to enable 
the Commission to prescribe reasonable requirements 
under the provisions of Section 204 of the Act as to the 
sizes and weight of motor vehicles and combinations 
thereof in so far as they affect the safety of operation.” ” 
Exactly how far the commission intends to go in this mat- 
ter is not known and cannot definitely be ascertained from 
the wording of the order. 


97 This order reads thus in its entirety: 


ORDER 


At a General Session of the INTERSTATE COMMERCE CoMMISSION, held at its 
office in Washington, D. C., on the 8th day of November, A. D. 1937. 


EX PARTE NO. MC 15 


IN THE MATTER OF REGULATIONS GOVERNING THE SIZES AND WEIGHT OF Motor 
VEHICLES AND COMBINATIONS OF Motor VEHICLES USED By COMMON AND 
ContTRACT CARRIERS IN THE TRANSPORTATION OF PASSENGERS AND BY CoM- 
MON, CONTRACT, AND PRIVATE CARRIERS IN THE TRANSPORTATION OF PROPERTY 
IN INTERSTATE OR FOREIGN COMMERCE 


Section 204(a) (1), (2), and (3) and section 225 of the Motor Carrier Act, 
1935, being under consideration, and good cause appearing therefor: 

It is ordered, That investigation be, and it is hereby instituted into the above- 
described matter for the following purposes: 


1. To enable the Commission to make a report under the provisions of 
section 225 on the need for Federal regulation of the sizes and weight of 
motor vehicles and combinations thereof, and 

2. To enable the Commission to prescribe reasonable requirements under 
the provisions of section 204 of the act as to the sizes and weight of motor 
vehicles and combinations thereof in so far as they affect the safety of 
operation. 


It is further ordered, That notice of this proceeding be given to common and 
contract carriers by motor vehicle and private carriers of property by motor 
vehicle, as defined in part II of the Interstate Commerce Act, and other inter- 
ested parties by such means as the Commission may hereafter adopt and use 
for that purpose, including the posting of a notice in the office of the Commis- 
sion’s Secretary. 

And it is further ordered, That this proceeding be assigned for hearing at such 
time and place as the Commission may hereafter direct. 

By the Commission. 

(SEAL) W. P. Barret, Secretary. 


It is the opinion of the writer that the Commission does not have the power 
to prescribe size and weight regulations under the Act as it now reads. It has 
been held that where a particular power is not specifically granted to a com- 
mission, such power should not be too freely implied, for if Congress had in- 
tended to give the Commission the power in question, words certainly could 
have been found to make this intent clear. See Interstate Commerce Commis- 
sion v. U. S. ex rel. Los a7 280 U. S. 52, 50 Sup. Ct. 53, 74 L. ed. = 
(1929) ; Atchison, T. & S. F. Ry. Co. v. Railroad Commission, "283 U. S. 380, 
51 Sup. Ct. 553, 75 L. ed. 1128 (i931). 
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In concluding the discussion of this problem, it is sub- 
mitted that if the commission is held to have the power 
to prescribe weight and size regulations or if, not having 
the power at present, Congress amends the Act to give it 
the power, then regulations by the commission would 
override any conflicting state requirements.” 


CONCLUSION 


In conclusion, it may be stated that state power to regu- 
late interstate carriers by motor vehicle may not be so 
drastically reduced in effect by the Motor Carrier Act 
as might be supposed. It must be granted that in most 
instances the passage of the Motor Carrier Act, 1935, did 
not eo instanti supersede state regulations.” Only such 
state regulations as directly conflict with, or cannot har- 
moniously exist coextensive with, federal regulation will 
be overridden. In practically every instance, this super- 
seding or suspending will result only from specific regu- 
lations, decisions, or orders of the Interstate Commerce 
Commission. A general conclusion is not possible as to 
the future of state regulation in the entire field. 


The problem confronting the Interstate Commerce 
Commission and, more particularly, the Bureau of Motor 
Carriers is imposing, overwhelming. There has been no 
parallel program of such dimensions undertaken previ- 
ously. While the experience of the Interstate Commerce 
Commission gained from its carrying into effect Title I 
of the Act*” and dealing thereunder with railroads has 
been, and will be, of immeasurable value, the regulation 
of motor carriers requires new ideas, improved chartings, 


98 For a discussion of the proper standard to be used in regulating weights, 
see (1938) 36 Micu. L. Rev. 443. 

99 Railroad Commission of Texas v. Southwestern Greyhound Lines, Inc., 
92 S. W. (2d) 296 (Texas 1936) ; Carl Lowe v. Stoutamire, Sheriff, 166 So. 310 
(Fla. 1936) ; State ex rel. R. C. Motor Lines v. Florida Railroad Commission, 
166 So. 840 (Fla. 1936); (1936) 5 Geo. Wasu. L. Rev. 137; (1938) 6 Geo. 
Wasu. L. Rev. 385; cf. Oregon-Washington Co. v. Washington, 270 U. S. 87, 
46 Sup. Ct. 279, 70 L. ed. 482 (1926). 


100 24 Stat. 379 (1887), 49 U. S. C. §1 (1934), as amended 41 Star. 456 
(1920), 49 U. S. C. $41 (1934). 
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unused ingenuity. For while regulation of railroads, 
highly organized and operating over unchanging routes, 
presented difficulties, such difficulties are many times 
greater with reference to regulation of motor carriers. 
This is easily comprehended when it is remembered that 
motor carriers have been mainly unorganized, many times 
more numerous than railroads, and to a large extent in- 
dividually owned and operated. The routes traveled by 
motor carriers have been undetermined and subject to 
variation at the will of the owner or operator, and such 
routes may be municipal, state, or federal-aid highways. 
The Bureau of Motor Carriers has attacked its problem 
in a most commendable fashion. Nothing has been done 
hastily. Full investigation and consideration of all inter- 
ests involved are the bywords of the advance. Under such 
leadership, backed by the dignity of the Federal Govern- 
ment, it is hoped to create a new era of codperation and 
public service out of the shambles that was the cutthroat 
racket of truck and bus transportation. It is submitted 
that to effectuate this end, codrdination of state and fed- 
eral effort is imperative—not necessarily the replacement 
of one completely by the other. Of course, in matters 
wherein uniformity is of uppermost concern, then exclu- 
sive federal control is indicated. Federal action must, of 
necessity, be recognized as supreme if any degree of cer- 
tainty and reliability is to be imparted to such regulations. 
In other words, the trucker must be able to feel confident 
that, when he is told by the Federal Government he must 
not operate under certain conditions but may operate 
upon compliance with others, he can rely on such advice 
and orders. 

Such coérdination ought to be attainable on a satisfac- 
tory basis without the states feeling their rights are being 
encroached upon by the Federal Government. The past 
action by the Bureau of Motor Carriers and the Inter- 
state Commerce Commission indicates that such is the 


3 
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aim under the congressional declaration of policy set 
forth in the Motor Carrier Act, 1935." 


101 Section 202(a) of the Act thus outlines the policy of Congress: 


“Sec. 202(a). It is hereby declared to be the policy of Congress to 
regulate transportation by motor carriers in such manner as to recognize 
and preserve the inherent advantages of, and foster sound economic con- 
ditions in, such transportation and among such carriers in the public in- 
terest; promote adequate, economical, and efficient service by motor carriers, 
and reasonable charges therefor, without unjust discriminations, undue pref- 
erences or advantages, and unfair or destructive competitive practices; 
improve the relations between, and codrdinate transportation by and regu- 
lation of, motor carriers and other carriers; develop and preserve a high- 
way transportation system properly adapted to the needs of the commerce 
of the United States and of the national defense; and codperate with the 
several States and the duly authorized officials thereof and with any organ- 
ization of motor carriers in the administration and enforcement of this part.” 








THE PSYCHIATRIST IN COURT* 


WINFRED OVERHOLSER 
Superintendent, Saint Elizabeths Hospital; Professor of Psychiatry, 


School of Medicine, George Washington University, 
Washington, D. C. 

In venturing to select the topic, The Psychiatrist in 
Court, for my remarks to you this evening, it has occurred 
to me that such a group as this, made up of professional 
men who are active in the field of medicine and allied sci- 
entific disciplines, might be interested to consider the rdle 
which the psychiatrist plays in court trials, particularly 
criminal trials, and some of the difficulties with which he 
is confronted on such occasions. The topic is one con- 
cerning which, from time to time, rather lurid accounts 
appear in the newspapers, and about which there are 
many misconceptions and criticisms. Although I shall 
confine my remarks to the topic of psychiatric expert 
testimony, it should be borne in mind that this topic rep- 
resents but one aspect of a broad subject, namely, that of 
the application of scientific knowledge to the field of legal 
procedure. On account of the rapidly expanding field of 
science this subject is one which is of considerable inter- 
est to the intelligent citizen whether or not he be a pro- 
fessional man, and the ways of improving the methods 
whereby science may render better service and aid to the 
law merit serious consideration. Psychiatry is a specialty 
of medicine which, as being the specialty dealing with the 
individual as a whole, comes closely into contact with 
many fields of the law, both civil and criminal. The 
criminal field attracts much greater public attention, al- 
though the instances in which psychiatric expert testi- 
mony is used in criminal cases are far fewer than those 
in which it is involved in cases dealing, for example, with 
automobile accidents, with the testamentary capacity of 


* Presented before the Academy of Medicine of Washington, May 14, 1938. 
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persons who have executed wills, in matters of guardian- 
ship and in the legal procedures relative to the commit- 
ment of the mentally ill to institutions. There are certain 
reasons, however, for believing that in the criminal field 
greater progress can be made in bringing about improve- 
ment than in the civil, and it is for this reason that I shall 
deal largely with the former. 

In a criminal trial the state is a party, that is, the prose- 
cution is conducted in the name of the state by public 
officials. At the same time the state as parens patriae owes 
an obligation to the accused person to protect his rights, 
so that the state acts in a dual capacity. On the other 
hand, in a civil case, such as one of tort or contract, the 
state acts merely as an arbiter between two conflicting 
parties. It sets up the rules of the game, so to speak, but 
is not a participant; and for this reason it is more diffi- 
cult to control the conduct of the parties. In the one in- 
stance the state’s aim is or should be to see that justice is 
done, whereas on the other hand in a civil case the cupid- 
ity of the conflicting parties may lead to excesses involv- 
ing legal trickery, suppression or perversion of evidence, 
or even downright perjury. 

The interest in this subject of Dr. William A. White, 
the first president of this academy and my distinguished 
predecessor, is well known to you all. Dr. White devoted 
two of his many lucid volumes to the questions relating 
to psychiatry in the criminal process, and wrote almost 
innumerable articles on the topic, all of which shed a bril- 
liant light upon the problem. His was a vigorous pen, 
and he was one of the most forceful exponents of an en- 
lightened and intelligent application of psychiatry to this 
field as well as to all the others with which he dealt so 
trenchantly. His views were known to many of you, and 
it is a privilege to pay tribute to Dr. White by presenting 
some thoughts which were very close to his heart. 

First of all, a brief historical sketch of the development 
of expert testimony, particularly with reference to what 
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the law denominates as “insanity,” may help to cast some 
light upon the reasons for the present unhappy status of 
psychiatric expert testimony. Judges have apparently for 
many centuries realized that there were topics of a sci- 
entific nature upon which the ordinary layman or judge 
was not competent to pass. As early as 1353 we find re- 
corded a case in which the court called in surgeons to 
advise concerning the nature of the wounds in a case of 
mayhem. In this instance the testimony was concerning 
wounds of which the surgeon had first-hand knowledge, 
that is, to a certain extent the evidence was factual as well 
as opinion. As early as 1620, however, a case is found 
in which the opinion of experts on a rather abstract ques- 
tion, namely, the legitimacy of a child, was admitted; in 
this case the physicians gave an opinion concerning facts 
presented by others, but not personally known to them. 
This is said to be the first case in which the conclusions 
of skilled persons were submitted to a jury; in other 
words, this was what is now known as “opinion evidence.” 
It should be borne in mind that until some time during 
the eighteenth century the jury were called in merely to 
advise the judge. They were men of the vicinity who were 
called in because they knew the defendant and knew the 
facts of the alleged crime—an interesting contrast to the 
present situation, in which ignorance at least of the in- 
stant matter appears to be the sine qua non of fitness for 
jury service! While the judge was charged to a very 
considerable extent with finding both the facts and the 
law, he was obviously in a controlling position and ap- 
parently availed himself rather freely of the privilege of 
being advised by competent experts, as we should now call 
them. 

In the eighteenth century, however, the jury came more 
and more to be the sole trier of the facts themselves, the 
judge being more nearly exclusively the presiding official, 
and it was therefore only natural that the practice of call- 
ing in friends of the court who could advise in an entirely 





34 THE GEORGE WASHINGTON LAW REVIEW 


neutral capacity gradually fell into desuetude, giving 
place to the practice of permitting the two parties to a 
case to call in the scientific men. It is probably unnec- 
essary to elaborate upon the psychology of the expert who 
is presented by one party or the other. Bias is a universal 
human characteristic, and particularly if the vicious prac- 
tice of contingent fees is followed, there is every reason 
why the expert, being human, might be tempted to make 
his testimony favor so far as possible the side which calls 
him. Furthermore, it is rather natural that an attorney 
should seek to ascertain in advance how his experts will 
testify and to call only those whose testimony is likely to 
favor his contention. For such reasons expert testimony 
gradually fell into disrepute, or at least was looked on 
with suspicion by juries and by courts, for regardless of 
how honest an expert might be, the mere fact that he was 
known by the jury to be employed by one side or the other 
was almost certain to influence the weight which the jury 
would accord to his testimony. It is not strange, there- 
fore, that practically a century ago we find an English 
court saying, “Hardly any weight is to be given the evi- 
dence of what are called scientific witnesses—they come 
with a bias on their minds to support the cause in which 
they are embarked.”’* 

The English law has not always recognized “insanity” 
or “lunacy,” or “madness,” as a defense to criminal 
charges. In the reign of Edward I, for example, lunacy 
became a ground for royal pardon, although the convict 
still had to forfeit his goods to the Crown. It is likely 
that as the mechanical giving of a pardon in such circum- 
stances became generally known, juries tended more and 
more not to convict when mental disease was alleged, and 
by the time of Edward III, that is, about the middle of 
the fourteenth century, madness existing at the time of the 
commission of the act had become established as a de- 
fense except in cases of treason. By this time the analysis 


1 Tracy Peerage Case, 10 Cl. & F. 154 (1843). 
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of crime into act and intent, or the “mens rea,” had been 
developed, the theory being then as it now is, that in order 
to constitute a crime at common law, the act or omission, 
as the case might be, had to be accompanied by the 
“guilty mind” or intent. Certain persons were recog- 
nized as being sufficiently deranged mentally not to have 
this “guilty mind,” that is, not to be susceptible to punish- 
ment; in other words, they were not responsible. As this 
doctrine became well established certain criteria were set 
up in the law by which the degree of mental derangement 
sufficient to constitute irresponsibility could be deter- 
mined. Apparently in the history of the development of 
the English law confusion about the tests of insanity is 
not particularly new. They certainly have changed from 
time to time along with the changing psychological con- 
cepts of the period. In general it may be said that they 
were strict, although until the McNaghten’ case in 1843 
there had been a tendency to make them somewhat broad- 
er and more inclusive. In the thirteenth century, for 
example, Bracton said that “a mad man is one who does 
not know what he is doing, who lacks in mind and reason, 
and who is not far removed from the brutes.” Hale, writ- 
ing in the seventeenth century, was much broader and 
indicated that no exclusive test could be laid down, al- 
though he suggested that “such a person as labouring 
under melancholy distempers hath yet ordinarily as great 
understanding as ordinarily a child of fourteen years 
hath, .. . may be guilty.” Hawkins, in the late eighteenth 
century, seems to have been the first to speak of “distin- 
guishing between good and evil” as a criterion of punish- 
ability. About 1800 Erskine in his famous defense of 
Hadfield introduced the idea that delusion connected 
with the criminal act itself must be present. Such talk as 
there had been of the knowledge of good and evil up until 
this time had been general rather than particular, that is, 
it was generally held that incapacity to distinguish be- 


210 Cl. & F. 200 (1843). 
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tween right and wrong in general was sufficient to consti- 
tute legal insanity. 

In 1843 a furor arose in England over the acquittal on 
the ground of insanity of one David McNaghten, a para- 
noid who, acting upon delusions of persecution directed 
against Sir Robert Peel, shot and killed Sir Robert’s sec- 
retary, mistaking him for the former. As the result of 
the acquittal the House of Lords proposed certain ab- 
stract questions to the judges concerning the existing law 
of insanity. This was not a “case” in the ordinary sense; 
there was no argument by counsel, and no specific set of 
facts was presented to the judges for decision, although 
in view of the state of public excitement it was inevitable 
that the judges in answering the questions had in mind 
the case of McNaghten. The questions were in general 
form, and the answers can hardly have been meant to be 
exhaustive. Although some legal commentators have 
questioned seriously the authority of these answers, the 
fact remains that judges from that day to this have been 
guided in very large measure by the answers, even though 
some of the charges which have been given demonstrate 
rather effectively that the answers were not fully compre- 
hended or perhaps even fully read. One of the best 
known answers of the judges is to the effect that in order 
to establish a defense of insanity it must be proved that 
the party accused “was laboring under such a defect of 
reason from disease of the mind as not to know the nature 
and quality of the act he was doing, or if he did know it, 
that he did not know he was doing what was wrong.” It 
will be noted that this statement applies the knowledge 
of right and wrong to the particular act involved. It 
speaks, too, only of a defect of reason. The judges added, 
to be sure, a point which has often been neglected by sub- 
sequent judges, namely, that the instructions should be 
“accompanied with such observations and explanations as 
the circumstances of each case may require.” Another 
answer refers to those who “labor under such partial de- 
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lusions only and are not in other respects insane,” while 
still another propounds the astonishing doctrine that a de- 
lusion excuses provided that the situation assumed by the 
delusion would excuse if a fact! It was this latter dictum 
which caused the Supreme Court of New Hampshire to 
remark: “It is probable that no ingenuous student of the 
law ever read it for the first time without being shocked 
by its exquisite inhumanity. It practically holds a man 
confessed to be insane accountable for the exercise of the 
same reason, judgment and controlling mental power that 
is required of a man in perfect health.”* The right and 
wrong test, as it is generally called, is the prevailing law 
in this country as well as in England, even though it neg- 
lects entirely the emotional aspects of conduct. The man- 
ner in which the McNaghten rule, laid down nearly 100 
years ago, has become crystallized (although at times dis- 
torted considerably by the misunderstanding of judges) 
is a startling commentary upon the force of tradition in 
judicial thought. 

At the same time as the McNaghten case the American 
courts were expanding the field somewhat and recogniz- 
ing the act element as well as the intent element. It is 
quite likely that the reason for a liberalization of the de- 
cisions lay in the fact that in a frontier community honor 
killings, so called, were rather common and that the com- 
munity demanded some way out for the defendant. Such 
at least is the view of Dean Pound of the Harvard Law 
School. In any event, the Supreme Court of Ohio in 
1843, the same year as the McNaghten case, laid down 
the rule that in addition to knowing whether the act was 
right or wrong, the accused must be a free agent in form- 
ing the criminal purpose. It is this doctrine which has 
developed into the irresistible impulse test, so called, now 
adopted by nearly half of the states. Although subject 
to abuse, there is no question that the addition of this test 
comes much nearer to recognizing the unity of mental 
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processes than does the question of the knowledge of right 
and wrong alone. 

A review of the decisions of the various states in this 
country discloses a strangely assorted variety of tests of 
insanity, so called. On the one hand, we find that Georgia 
in 1847 declared the so-called “delusion rule” first laid 
down in 1800, to be authoritative, and that as recently as 
1934 the supreme court of that state approved that deci- 
sion, adding “that ruling has been consistently followed 
by this court”—another tribute to legal tradition! On the 
other hand, we find New Hampshire as the leader in the 
line of progress, throwing over as early as 1871 all the 
so-called “tests,” and declaring that whether or not any 
alleged criminal act was the outgrowth of mental disease 
is a question not of law, but of fact for the jury. The court 
added very significantly, “We have consented to receive 
those facts as developed and ascertained by the researches 
and observations of our own day instead of adhering blind- 
ly to the dogmas which were accepted as facts of science 
and erroneously promulgated as principles of law fifty or 
one hundred years ago.” * Alabama has laid down similar 
principles, and Connecticut and New York, for example, 
have admitted feebleness of mind and other border-line 
conditions as reducing the grade of the offense, just as al- 
coholic intoxication and the heat of passion have long 
been recognized as interfering with the ordinary opera- 
tion of the mind of the accused. In general, however, the 
courts have tended to cling to the old notion that all men 
fall into one of two categories, either the wholly sane or 
the wholly insane. In a recent case in Massachusetts the 
supreme court said, ‘““Wherever the line of criminal re- 
sponsibility of persons of low mentality may be drawn, 
one is either responsible or irresponsible. No definite idea 
is conveyed by speaking of impaired responsibility.” In 
enunciating such doctrines the court is of course clinging 
to the fundamental theory of the criminal law, which is 
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that the human being is a free agent who does evil be- 
cause he wishes to do so, and that having a wicked will he 
must be punished. The present law of criminal proce- 
dure is a strange mixture of doctrines of retribution and 
of deterrence, but altogether too little consideration has 
been given to the desirability of the protection of society 
as the primary purpose of the criminal law. It has been 
assumed further that the question of the absence of the 
necessary evil will could and should be determined under 
rules of law and by laymen. In fact, as late as 1862 the 
Lord Chancellor of England protested against the “vi- 
cious principle of considering insanity as a disease, where- 
as the law [he said] regards it as a fact which can be 
ascertained from the evidence in like manner as any other 
fact.”* The principle still holds generally that for every 
quantum of evil done there is a measurable quantum of 
punishment, and that the punishment can be determined 
in advance by some mystical formula which is applicable 
if one can classify the crime. In some states, for example, 
there are various degrees not only of murder but of bur- 
glary, larceny, and so on, each of which has its predeter- 
mined penalty, a penalty which disregards almost entirely 
anything concerning the make-up of the criminal in ques- 
tion. It is only fair to say that when these doctrines were 
first enunciated they were probably reasonably well in 
line with the then prevailing ideas of the structure of the 
mind. The so-called “faculty psychology” was then in 
vogue. Philosophers (the early psychologists) believed 
that the mind was something quite apart from the body, 
that it was compartmented, and that, for example, reason 
had little or nothing to do with the will or the emotions. 
The development of modern psychiatry and psychology 
has altered completely the previous ideas entertained as 
to the nature of the mind. Thanks to the researches of 
Freud, White, Meyer, and other leaders of psychiatric 
thought, we have come to realize the unity of mental 


5 Hansard’s Debates, 3d series, vol. 165, p. 1297. 
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processes, the tremendous réle played by the unconscious 
and by the emotions, as well as the various conditionings 
due to physical disorder, environment, and to a small ex- 
tent heredity. While the jurist looks for a single test for 
what he chooses to call insanity, the psychiatrist knows 
full well that no such test is possible; while the jurist 
looks upon the actor as a free agent possessed of a free 
will, the psychiatrist realizes that conduct is actuated pri- 
marily by emotions, and that the sources of that conduct 
are more often than not unknown to the actor himself. 
There is, in short, here a conflict of philosophies, and it 
must be the aim of law and medicine to work out a com- 
promise, a practical working arrangement whereby the 
study of human behavior can be made to contribute to a 
more intelligent viewing by the law of conduct which is 
prejudicial to society—that is, criminal. 

I have dwelt at some length upon the historical de- 
velopment of the insanity plea and some of the funda- 
mental philosophy as possibly casting some light upon 
the present status of the psychiatrist when he enters the 
forum as an expert witness. When he ventures into the 
courtroom he is made acutely aware of the fact that the 
atmosphere there is as different from that of the consult- 
ing room as can well be imagined. He has presumably 
examined the person concerning whom he is to testify, 
but ordinarily, at least, not for the purpose of treating 
him. The patient who comes to him in his private office 
gives his history frankly, this history being frequently 
amplified by the statements of the other members of the 
family; it is all given for the purpose of securing help 
for the patient. On the other hand the facts of the his- 
tory the patient has related in a criminal case are very 
likely to be self-serving; important facts may be withheld, 
whereas details may be much exaggerated and, indeed, 
fabrication may be present. There is even a possibility 
that the symptoms as presented by the patient may not be 
genuine, but that an attempt at malingering may be go- 
ing on. 
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The first step is presumably to qualify him as an expert, 
by calling upon him to recite his education and his ex- 
perience; not a particularly pleasant start, judged by 
ordinary professional standards. He may then be given 
an opportunity to express his opinion concerning the 
mental condition of the defendant after enumerating his 
findings and the reasons for his opinion, although he will 
very likely be interrupted by numerous objections from 
the opposing counsel. These interruptions are disconcert- 
ing to some medical men, and certainly interfere with a 
continuous narration or with bringing out the salient 
points. He is then called upon to express an opinion as 
to whether the mental capacity of the prisoner was such 
that he could distinguish the difference between right and 
wrong, perhaps whether he could conceive malice, or 
whether he suffered from “irresistible impulse.” These 
terms obviously are not psychiatric terms, are largely 
metaphysical, and call for the expression of an opinion 
by a medical man on topics which stray far from the medi- 
cal field. Nevertheless, it is necessary from the legal 
point of view that he should answer these questions. ‘Then 
begins the cross-examination, during which the counsel 
may attempt deliberately to confuse the witness or attempt 
to show to the jury that he really is not an expert after all. 
The story is related that during the Thaw trial in New 
York some thirty years ago an eminent psychiatrist who 
had given a lengthy and cogent bit of testimony, was 
asked on cross-examination, “Doctor, are you familiar 
with the Argyll-Robertson pupil?” He answered in the 
affirmative, whereupon he was asked. “Was Argyll 
Robertson one man or two?” Upon replying that he did 
not know, the cross-examiner said, “That is all, Doctor, 
thank you.” The impression was thus left in the minds 
of the jury that if he did not know the answer to an ele- 
mentary question of this sort it was highly improbable 
that his opinion on complicated questions of mentality 
would be worth anything, not considering the fact that it 
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made no difference whatever whether Argyll Robertson 
was one man or two! 

If he fails in this, the cross-examiner next frames vari- 
ous hypotheses, omitting certain salient features of the 
prisoner’s history, or the findings, then asking what the 
physician’s opinion would be if such and such were the 
case. The hypothetical question has been the bane of the 
existence of experts. The theory behind it is of course 
reasonable from the legal point of view. It must always 
be borne in mind that the expert theoretically is presented 
because his opinion on a scientific matter is of value in 
aiding the jury and the court to pass upon the facts pre- 
sented. It is not the province of the expert to pass upon 
the truth or falsity of evidence, that being reserved en- 
tirely for the jury. Except, therefore, for facts which 
are within the direct knowledge of the expert he is asked 
to assume that certain evidence given is true. The diffi- 
culty, of course, is that certain other bits of evidence 
equally true and equally significant may be omitted from 
the hypothesis. The Supreme Court of California, for 
example, said in reference to a tort case, that “counsel 
may frame the question upon any theory of questioning 
that can be deduced from the evidence. The statement 
may assume any fact within the limits of the evidence 
upon which an opinion is desired. It may omit any facts 
not deemed by the questioner material to the injury.” *° 
It can readily be imagined what perverted interpretation 
can be placed upon facts when some are omitted and 
others stressed! It is through the use of the hypothetical 
question, or rather its abuse, that a tradition has developed 
to the effect that “experts always disagree.” To be sure, 
there is in anything so complicated and intangible as the 
mental mechanism of a person on trial perhaps for his 
life, room for an honest difference of opinion, but one can 
always count upon the stratagems of lawyers on opposing 
sides not only to emphasize these honest differences, but 


6 Forbis v. Holzman, 5 Cal. (2d) 407, 55 P. (2d) 201 (1936). 
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to magnify them by a clever use of the hypothetical ques- 
tion. Not infrequently, too, the lawyer will insist on “yes 
or no” answers, refusing (if allowed by the judge) to give 
the opportunity to the expert to explain or modify his 
reply. 

A further embarrassment is likely to occur when in re- 
buttal to his testimony the conscientious and competent 
expert sees put upon the stand, likewise labeled an expert, 
a medical man who has had little or no experience with 
mental disorders and whose reputation may even be far 
from savory. To my mind one of the outstanding weak- 
nesses of expert testimony is in the carelessness of courts 
in admitting the testimony of so-called “experts” who 
were, as a matter of fact, unqualified. The qualification 
of the expert is a matter which courts have repeatedly 
held lies within the discretion of the trial judge, but ap- 
parently most judges look upon the possession of the de- 
gree of Doctor of Medicine and a license to practice as 
sufficient to qualify a physician as an expert in almost 
any field. As far back as 1878 the Supreme Court of 
Michigan said apropos of this matter, “Unfortunately 
for the administration of justice persons are sometimes 
found who with small experience and large conceit have 
succeeded in formulating theories under which, if prop- 
erly applied, there would be hardly enough sane persons 
found to sit upon juries or attend to business.” The estab- 
lishment of special examining boards, such as the Ameri- 
can Board of Psychiatry and Neurology, is to a large 
extent the answer to this objection, and it is the sincere 
hope of psychiatrists that the time will come when courts 
will hesitate to admit the testimony of the psychiatric ex- 
pert who is not a diplomate of the American Board. The 
United States Public Health Service has paved the way 
in this respect by setting up as a requirement for service 
on the panels which they have provided for the use of the 
Federal District Courts the possession of a diploma in 
psychiatry from the American Board. Every judge pre- 
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siding in a case in which experts testify should satisfy 
himself thoroughly and conscientiously that the proposed 
witness is in actual fact an expert, and that his opinion is 
really worthy of being submitted to the jury for its as- 
sistance. 
After the testimony is completed the judge gives his 
charge, which frequently as far as the mental status of the 
prisoner is concerned, is a hash from various preceding 
decisions, going back a century to the verbiage of the Mc- 
Naghten rules. Occasionally, of course, the judge either 
through ignorance or otherwise, may enunciate something 
like this gem: “The only absolute defense for insanity 
known in the state of Mississippi is paranoia. That is 
just real, flat insanity, not temporary, so if you are plead- 
ing insanity the only insanity I recognize is paranoia. 
That is real insanity, not just a lapse of memory, or just 
a sudden forgetting of everything. Just real insanity, 
known as paranoia in the medical profession.”* I am 
happy to report that the Supreme Court of Mississippi 
reversed the judgment in that case! Nevertheless, many 
charges have been given on the topic of responsibility 
which must have left the jury very much befuddled, and 
it is not strange, therefore, that with all its multiplicity 
of difficulties, strange verdicts have been given. The pub- 
lic labors under the delusion that the psychiatrists if given 
their own way would turn loose many persons who really 
should be punished, and that as a matter of fact juries 
have released as insane many who were not. Dr. White, 
whose experience in court proceedings extended over a 
long life, gives it as his considered judgment that there 
is far greater likelihood that a mentally deranged defend- 
ant will be convicted than that one who is not deranged 
will be acquitted by reason of insanity. This conclusion 
of Dr. White, an experienced psychiatrist, has also been 
expressed by able writers on the criminal law, and there 
is no reason to doubt its correctness. Furthermore, those 


7 Cole v. State, 170 Miss. 800, 150 So. 757 (1933). 
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cases in which an acquittal has been brought about by 
reason of insanity could have avoided scandal entirely 
had there existed in those states a provision similar to that 
existing now in England, and in at least one state of this 
country (Massachusetts), whereby in a homicide case at 
least the verdict of not guilty by reason of insanity auto- 
matically carries commitment for life to a mental hos- 
pital. Had such a law been in existence in California we 
should have been spared the recent spectacle wherein first 
a defendant was found guilty of manslaughter, in a sec- 
ond trial on the issue of sanity was found not guilty by 
reason of insanity, and then in a third trial in another 
court was found to be presently sane, so that he left the 
court a free man. At the present time a special committee 
of the American Bar Association is considering seriously 
urging the adoption of such provision in the many states 
which do not now have it. 

I have said enough to indicate that the situation which 
exists with relation to psychiatric expert testimony in 
criminal cases is far from satisfactory. ‘The same is true 
of expert testimony in general, the only difference being 
that it is the psychiatrist who usually receives the pub- 
licity, being accused of bias, of maudlin sentimentality, 
and even of venality. It should not be thought that no 
efforts have ever been made to improve the situation. As 
a matter of fact, much attention has been given and is still 
being directed to this problem. The State of Washing- 
ton as far back as 1909 proposed to abolish the defense 
of insanity, leaving the question of the defendant’s mental 
condition to be determined by the judge after conviction. 
This law was declared unconstitutional in the Strasburg 
case the following year. A similar law was enacted in 
Mississippi in 1928 but promptly declared unconstitu- 
tional. Louisiana in the same year attempted to confer 
upon a lunacy commission absolute power to pass upon 
the sanity of the accused, but this law was declared void 
because it trenched upon the functions of the jury. How 
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successful is the provision of a divided trial, one on the 
issue of the facts and the other on the issue of sanity, as 
in California, we have already seen by reference to a very 
recent case in that state. Colorado requires the commit- 
ment of the defendant to a state hospital for observation 
when insanity is pleaded. This is a decided step forward 
but does not go far enough. Certain states like Wisconsin, 
Massachusetts and California, have excellent laws per- 
mitting the appointment by the courts of impartial ex- 
perts, but these laws are rather little used. There seems 
to be no doubt of the right of the courts at common law 
to perform this function, despite the denial of the right 
by the courts of Illinois and Michigan alone of all the 
states. There seems to be judicial resistance to such pro- 
cedure, and, as a matter of fact, some judges have urged 
that they are not competent to select experts. Such hesi- 
tation savors of rationalization! Although the authorities 
do not entirely agree, it seems likely that it is fair to di- 
rect the jury’s attention to the fact that an expert called 
by the court is impartial and that therefore his testimony 
may be credited safely with somewhat additional weight 
as compared with that of the partisan expert. Whether 
or not the law is specific or the decisions are clear, there 
can be little doubt that in so far as the jury is concerned 
the fact that an expert is not retained by one side or the 
other but comes into court as a mental adviser is bound 
to have a favorable effect upon the weight given to his 
testimony. 

All of the schemes mentioned hitherto, however, fail 
in this, that there is in them no assurance that a case of 
mental disorder in a defendant will be recognized. It is 
highly likely, in fact, that the cases in which insanity will 
be alleged will fall into one of two categories: first, those 
in which the mental disorder is so pronounced and the 
prisoner’s conduct so deranged that there can be little 
doubt; or second, those in which the plea of insanity is 
an act of desperation, the last hope, so to speak, in view 
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of the fact that all of the evidence as to the act itself is 
entirely clear. There is, however, a possibility that the 
patient who although definitely diseased mentally, may 
be rather quiet and not conform to the popular notion of 
a “raving maniac” will be put through the judicial mill 
and perhaps convicted and executed. Such a possibility 
does not conform with the notions of elementary justice. 
So far, however, there is only one state in which this pos- 
sibility is eliminated while at the same time impartial 
evidence is assured. I refer to the Massachasetts proce- 
dure commonly known as the Briggs Law, which pro- 
vides that in all capital cases and in other cases in which 
a person is held for the superior court for trial who has 
been previously convicted of a felony or indicted more 
than once, an examination shall be made before trial, this 
examination being conducted by the State Department of 
Mental Diseases, to determine the mental condition of the 
defendant “and the existence of any mental disease or 
defect which would affect his criminal responsibility.” It 
is thus seen that we have here a routine and at the same 
time an impartial examination. Such a scheme could not, 
of course, be adopted in every state. There is need of a 
certain degree of central organization of the psychiatric 
facilities of the state, but the principle is applicable with 
modification in many jurisdictions. Although this law has 
been in effect seventeen years it has not yet been enacted 
in any other state. The cost of its administration has been 
extremely low, and there is no question that the expense 
of many trials has been avoided by the early recognition 
of cases in which the defendant was mentally disordered. 
Furthermore, the “battles of experts” have been practi- 
cally eliminated, and what is more important still, many 
mentally diseased defendants have been saved the unfair 
and unnecessary experience of a trial by being promptly 
committed without a trial to a mental hospital, there to 
remain until their mental condition is such that they may 
be returned to court. Finally, the judges and the attor- 
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neys of the state have been to a considerable extent edu- 
cated in the value of psychiatry as an aid to the court. 
Although no recent figures are available, experience of 
the first fourteen years indicated that out of over five thou- 
sand prisoners examined fourteen per cent were reported 
as either definitely insane, as needing observation and fur- 
ther study for determination of mental status, as mentally 
defective or suffering from other mental abnormalities, 
such as epilepsy, drug addiction, psychopathic personal- 
ity, and soon. The law has been repeatedly sustained on 
appeals to the Supreme Judicial Court of Massachusetts 
and no doubt can longer be entertained of either the wis- 
dom, the practical efficiency or the legal soundness of the 
law.° 

As we have already seen, a few states have excellent 
expert testimony laws, with particular reference to the 
calling by the court of experts, and recently the National 
Conference of Commissioners on Uniform State Laws 
has approved and recommended for enactment a uniform 
expert testimony act which obviates most of the defects 
now existing in the scheme of expert testimony and which 
embodies the best in the laws now existing. Briefly, it 
permits the court to appoint expert witnesses after giving 
notice to the parties, and provides that the parties shall 
not call other witnesses without giving notice to the court 
and the adverse party. An opportunity is given for agree- 
ment upon the experts, for the inspection and examination 
of the subject matter, for the filing of a report by the ex- 
perts, and even for a conference and a joint report of the 
experts. The highly objectionable hypothetical question, 
once termed by Justice Holmes “a logical necessity but a 
practical incubus,” is largely eliminated by giving an op- 
portunity to the expert to specify the data upon which his 
inferences are based. The number of experts may be 
limited by the court and the compensation is fixed by the 


8 For a full discussion of this interesting procedure, see Overholser, W.: The 
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court. In this manner the poor litigant is assured the same 
service as the wealthy, certainly a consummation devout- 
ly to be wished. 

All of the remedies so far suggested, however, are 
superficial in that they do not strike at the heart of the 
problem, so far at least as the criminal law is concerned. 
We have seen earlier that Beccaria about the time of the 
American Revolution, as a protest against the vagaries 
of king-controlled judges, laid down the doctrine that for 
each offense a definite punishment should be laid down 
in advance and adhered to. Although considerable devi- 
ation from this rule has been developed through the years 
with an increasing demand for individualization and for 
making the punishment fit the criminal rather than the 
crime, with the development, for example, of probation, 
of juvenile institutions, of reformatories, of institutions 
for defective delinquents, and so on, it is nevertheless a 
lamentable fact that to a large extent the criminal code 
today adheres to the doctrines of Becarria, and that too 
much of the “cash register” system of justice is in vogue. 
So far as I can find Dr. William A. White was one of the 
first, if not indeed the first, to make the proposal that 
criminal proceedings should be divided into two parts, 
the first having to do with the determination by the court 
and jury of the commission of the act itself, and second, 
the determination by a board in case the defendant were 
found to have committed the act, of the proper disposi- 
tion to be made, such a board to be constituted not of a 
judge and jury but of experts, such as psychiatrists, so- 
ciologists, probation officers, and so on. This proposal 
was given great popular impetus when in 1928 Alfred E. 
Smith, then Governor of New York, suggested that seri- 
ous consideration be given to such a scheme. Other au- 
thorities, such as Professor Sheldon Glueck and Professor 
Gillin have likewise urged it, and the American Bar As- 
sociation is giving serious consideration to this proposal. 
There are many advantages: In the first place, all meta- 
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physical questions, such as those of intent, of right and 
wrong, of responsibility, and so on, would be eliminated. 
The only question adjudicated by the court would be that 
the individual had committed the act in question and 
thereby had placed himself under the tutelage of society. 
From then on he could be treated as seemed best not only 
for society but for him. He might be placed on proba- 
tion; he might be sentenced to some specialized institu- 
tion, as for mental defectives, for the insane, for the 
psychopathic; he might be confined for a wholly inde- 
terminate period in a penal or correctional institution. 
No artificial distinction as between misdemeanor and 
felony would govern the disposition to be made. I often 
think of a tragic case in which I was concerned involving 
an Italian who for several years had been suffering from 
a very marked case of dementia praecox. Apparently al- 
most everyone in the community but the police knew that 
he was seriously deranged. He had been arrested on at 
least one occasion on a charge of loitering, although the 
conduct which led up to that arrest was decidedly abnor- 
mal. The charge, however, being a trivial one he was 
fined $5 and released. Thereupon his delusions took a 
turn against the police, with the result that within a year 
he had shot and killed two police officers. Had cogni- 
zance been taken of the mental state of this person at the 
time of his first arrest two unnecessary deaths would have 
been avoided; perhaps had loitering been labeled a felony 
instead of a misdemeanor more attention might have been 
paid to his peculiarities. It is likely that the enactment 
of legislation such as I have outlined will be rather long 
delayed. Anything novel in dealing with prisoners is 
likely to be decried by the unintelligent elements of the 
public as “coddling” and furthermore it may be that there 
are certain constitutional objections. 

In the meantime, the expert can do his part towards 
preventing the continued public criticism of his réle in 
court procedure. He should insist upon the right to make 
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a joint examination with the experts retained by the op- 
posite side and the privilege of making a joint report with 
them. If denied this privilege he would do better to sever 
his connection with the case. Above all, he should avoid 
as strongly as is possible to human beings, partisanship or 
the appearance of partisanship. He should bear in mind 
that historically he is a friend of the court, an adviser, and 
that his honest and impartial opinion is what is needed 
in order to bring about a just verdict and to avoid criti- 
cism. The psychiatrist most emphatically can make a 
decided contribution to a more intelligent and effective 
administration of the criminal law. There is no doubt 
that law and medicine, although speaking different lan- 
guages, have a common ground, and that as increasing 
understanding develops, more effective codperation can 
and will be brought about. 

I cannot close more fittingly than by quoting two sen- 
tences from the chapter on “Medicolegal Experience” in 
the Autobiography of Dr. William A. White, just pub- 
lished: “The necessity for improved conditions is becom- 
ing more and more obvious to those who are interested, 
more and more pressure is being brought from many 
sources to effect changes, research in legalistic matters is 
very much more in fashion today than it has ever been 
before. I have no doubt that changes will take place in 
a reasonable amount of time, considering all of the ob- 
stacles of ignorance, prejudice and tradition that stand in 
the way.” 
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The Constitution of the United States vests all legisla- 
tive powers in Congress. The title of this article may, 
therefore, be confusing to the casual student of political 
science for it disregards this constitutional concept. It is 
believed that the source of the confusion may be traced to 
Montesquieu who viewed the English political system in 
the eighteenth century from a point of vantage across the 
Channel and drew from it the general principle of separa- 
tion of powers." As is well-known, the principle was 
adopted whole heartedly in the United States, was ce- 
mented into our Constitution, and its vestigial remains are 
still prominent in our thinking. Therefore, the idea of 
legislation by the executive branch of our government is 
somewhat difficult for the average man to comprehend 
for it conflicts with his political primers.” 

While admitting the impossibility of formulating exact 
definitions of three entirely separate branches of govern- 
ment and denying the practicability of the rigid theory,’ it 
is found advisable to formulate a definition for the func- 
tions of the executive branch of the Federal Government 


1“Lorsque dans la méme personne ou dans le méme corps de Magistrature !a 
puissance legislative est réuni a la puissance executrice, il n’y a point de liberté, 
parce qu'on peut craindre que le méme monarque ou le méme senat ne fasse des 
lois tyranniques pour les executer tyranniquement. II n’y a point encore de 
liberté, si la puissance de juger west pas separee de la puissance legislative et de 
Vexecutrice.”—MonvTESQUIEU. De L'Esprit Des Lots, Book XI, Chapter VI. 
Division of the state into three parts may be traced farther to ARISTOTLE’s PoLt- 
tics. See Bonny, THE SEPARATION OF GOVERNMENTAL Powers (1896). 

2 The conservative language of the Supreme Court has doubtless helped to 
preserve the separation of powers theory from modification in the average mind. 
Certainly our foremost thinkers have long recognized the necessity for legislation 
by the executive. Said Elihu Root in 1916, “Before these [administrative] 
agencies the old doctrine prohibiting the delegation of legislative power has vir- 
tually retired from the field and given up the fight. There will be no withdrawal 
from these experiments. We shall go on; we shall expand them, whether we 
approve theoretically or not, because such agencies furnish protection to rights, 
and obstacles to wrong doing which under our new social and industrial con- 
ditions cannot be practically accomplished by the old and simple procedure of 
legislatures and courts as in the last generation.” 41 A. B. A. Rep. 355, 368 
(1916). 

3 At the end of the nineteenth century James Bryce remarked, “In Europe, 
as well as in America, men are accustomed to talk of legislation and administra- 


52 





ADMINISTRATIVE LEGISLATION 53 


as a means of adopting a relatively clear and uniform sys- 
tem of nomenclature for this article. 

The functions of the executive branch of our Federal 
Government are to govern by: 


(1) Administration—daily application of the statute to 
the individual as entrusted to the President by 
Article II, Section 3 of the Constitution* and by 
statute. 

(2) Legislation—exercise of the delegated rule-mak- 
ing power to complement the statutes enacted by 
the legislative branch governing the abstract 
individual presently and in futuro. 

(3) Adjudication—exercise of quasi-judicial power in 
hearing and determining present rights and 
duties of parties under specific sets of past facts 
without making necessary initial recourse to the 
judicial branch.° 


This article deals with the publication of administrative 
legislation’ as that term is defined.’ 


tion as distinct. But a consideration of their nature will show that it is not 
easy to separate these two departments i in theory by analysis, and still less easy 
to keep them apart in practice.” Bryce, THE AMERICAN COMMONWEALTH, 
216 (1931 Ed.). 

Goodnow in 1900 stated that the theory of three separated powers was un- 
workable as a legal principle. He believed that acts of a state, like those of 
an individual, can be grouped under two heads, namely, those necessary to the 
expression, and those necessary to the execution of the will. The expression of 
the will he classified as political action, the execution of the will he classified 
as administrative action. GoopNow, Pouitics AND ADMINISTRATION (1900). 

4“ | he shall take Care that the Laws be faithfully executed, ” Ex- 
amples of this function picked at random in the United States Code from the 
many possessed by the Interstate Commerce Commission: to investigate acci- 
dents, 45 U. S. C. 40 (1934); to require annual reports, 49 U. S. C. 20 (1) 
(1934) ; to inspect records, 49 U. S. C. 20 (5) (1934); to issue certificates, 
49 U. S. C. Supp. III 307 (1937). 

5 The term “administrative adjudication” as used herein is somewhat more 
narrow than the same term used by John Dickinson in his ADMINISTRATIVE 
JUSTICE AND THE SUPREMACY OF Law (1927). 

6 The use of the term “administrative legislation” is not new. Lieber used 
“quasi-legislative” in 1898. Lieper, REMARKS ON ARMY REGULATIONS (1898) 
47. Wyman spoke of the legislation which is done by the administration in 1903. 
WyYMaAn, ADMINISTRATIVE Law (1903), Sec. 96. Fairlie used the term in 1920. 
Fairlie, John A., Administrative Legislation (1920), 18 Micu. L. Rev. 181. 
Goodnow wrote of the ordinance power or the power of ordinance, Willoughby 
of the ordinance making power, and Hart seems to prefer the latter term. See 
Hart, JAMES. ORDINANCE MAKING PowERS OF THE PRESIDENT OF THE UNITED 
Srates (1925) 25. 

7 The term is used despite the narrow sense in which the Supreme Court has 
interpreted the word “legislation” in holding repeatedly that Congress cannot 
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It is readily apparent to all who deal with the law that 
rules, regulations, administrative orders, and documents 
of a similar nature masquerading under other names have 
the same force and effect as statutory law. Practically all 
of our twentieth century statutes which affect the general 
public to any appreciable extent are necessarily and inex- 
tricably tied up with a larger body of complementary law 
in the form of rules, regulations, and orders.° 

While Congress is in session, the agencies of the execu- 
tive branch of government are grinding out from four to 
six times as much law of general applicability as Congress 
is able to pass.” And the flow of administrative legislation 


delegate its legislative power. See Field v. Clark, 143 U. S. 649, 692, 12 Sup. 
Ct. 495, 36 L. ed. 294 (1892), and cases cited therein. In 1911 the Court ad- 
mitted that it was difficult “to define the line which separates legislative power 
to make laws, from administrative authority to make regulations.” United States 
v. Grimaud, 220 U. S. 506, 517, 31 Sup. Ct. 480, 55 L. ed. 563. The Court took 
its tongue from its cheek long enough to call a rate making order of the Inter- 
state Commerce Commission a legislative act in 1908 and 1920 and in 1932 the 
rate making power is called a “delegated power legislative in character”; the 
Commission is attributed a “quasi-legislative capacity” and “the power to legis- 
late.” Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 53 L. . 
150 (1908). Oklahoma ee! Company v. Love, 252 U. S. 331, 335, 
Sup. Ct. 338, 64 L. ed. 596 (1920); Arizona Grocery Company v. ‘A. 1 & 
S. F. Ry., 284 U. S. So 387, 388, 390, 52 Sup. Ct. 183, 76 L. ed. 348 (19325" 
Only a liberal justice would have had the fine disregard for page after page of 
judiciously cautious language that Justice Cardozo had in holding in 1933 that 
the President and the Tariff Commission had been permissably delegated the 
legislative on by Congress. Norwegian Nitrogen Products Co. v. United 
States, 288 U. S. 294, 305, 53 Sup. Ct. 350, 77 L. ed. 796 (1933). The Court soon 
had an opportunity to recede somewhat from this position, however, probably jus- 
tifying the Cardozo decision on the grounds that it affected the foreign policy. 
Frowning upon the domestic economic philosophy of the National Industrial 
Recovery Act, Chief Justice Hughes decided that “if section 9 (c) were held 
valid, it would be idle to pretend that anything would be left of limitations upon 
the power of the Congress to delegate its law-making function.” Panama Re- 
fining Co. v. Ryan, 293 U. S. 388, 430, 55 Sup. Ct. 241, 79 L. ed. 446 (1935). 
Cardozo remained a realist in dissenting with epigrammatic force at 440, 441. 
“|, ,. the separation of powers between the Executive and Congress is not a 
doctrinaire concept to be made use of with pedantic rigor. . . . In the com- 
plex life of today, the business of government could not go on without the 
delegation, in greater or less degree, of the power to adapt the rule to the 
swiftly moving facts.” 


8 This excess of delegated over direct legislation has been visible in England 
since 1890. In 1920 the statutes -% only 10% in number and 20% in bulk 
of the total “legislation.” Carr, Cecm, T., Detecatep Lecisnation’ (1921) 2. 


® For a similar estimate relating to the total volume of administrative legis- 
lation, cf., “It is impossible to secure accurate statistics regarding the number 
of sub-legislative acts which are issued by all such authorities each year; or to 
find out the number of administrative judicial decisions of various sorts which 
are made by them. Their published rules and regulations cover altogether about 
eight or ten times as many pages as the acts passed by Congress.” BLACHLY 
AND OATMAN, ADMINISTRATIVE LEGISLATION AND ApJuDICATION (1934) 11. 
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never ceases, whereas the flow of statutory law ceases alto- 
gether between sessions of Congress.” 

Despite the fact that administrative legislation has the 
same force and effect as statutory legislation, Congress 
did not consider that it was a governmental duty to pub- 
lish such law until 1935 when the Federal Register Act * 
was passed. 

Failure to regard publication of administrative legisla- 
tion as a duty of the Government is all the more strange 
in the light of the fact that members of Congress felt a 
strong duty to apprise all residents of the United States 
of the statutes which were passed to govern them between 
1795 and 1875 * by the use of relatively widespread paid 
publication in newspapers. 

In 1873 the Revised Statutes apeared and the Govern- 
ment Printing Office began to print the Statutes-at-Large, 
making all statute law readily available. This fact doubt- 
less influenced Congress in setting March 4, 1875, as the 
deadline for publication of any statutes in newspapers at 
government expense.” 


10 Congress has been in session about 52% of the total period since 1920. 
11 49 Stat. 500 (1937); 44 U. S. C. Supp. III, Chapter 8A (1937). 


12 The Act of March 3, 1795, 1 Stat. 443, passed by the Third Congress pro- 
vided for the publication of the public acts in force at the end of the next 
session and distribution of copies for the “general information” of the public. 
Four years later it was provided that all laws should be published as enacted 
in at least one paper in each state, 1 Stat. 724. See also 2 Stat. 302; 3 Stat. 
145; 3 Stat. 439 (which increased number of papers to three) and 3 Stat. 576. 
In 1842, the preceding acts on the subject were repealed and a new act, 5 Stat. 
527, authorized publication of all statutes in not less than two nor more than 
four of the principal newspapers published in Washington for country subscribers. 
The need for publication seemed to be greater than was contemplated by the 
1842 act and four years later that act was repealed and it was provided that 
publication should be made in two papers in the District of Columbia and in 
each state and territory, 9 Stat. 76, a In addition, there followed shortly after- 
ward the Act of March 3, 1855, 10 Stat. 671, which authorized the Secretary 
of Interior to print all treaties with the Indians in such newspapers as he might 
think expedient. A few years later Congress limited the publication of proc- 
lamations and treaties to two District of Columbia papers, see 14 Stat. 467, but 
this restriction was shortlived, see 15 Stat. 40. Increase in the number of acts 
of limited application caused a proviso in the Appropriation Act of July 12, 1870, 
16 Stat. 236, which stated that no laws or treaties should be published in news- 
papers except those which were of a general nature. Such laws and treaties 
were to be selected by the Secretary of State and published without delay. 

13 17 Stat. 66 (1871), 44 U. S. C. 321 (1934). But see 19 Stat. 105 (1876) ; 
44 U. S. C. 321 ( 1934), which provides that “executive proclamations, and ali 
treaties required by law to be published, shall be published in only one news- 
paper, the same to be printed and published in the District of Columbia and to 
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The American form of government would seem, of its 
very nature, to require publication of all law, statutory or 
otherwise, which governs the lives and property of its 
citizens. And yet, although the comparison seems harsh, 
from 1789 to 1936 our Government might properly be ac- 
cused of using the tactics of the Roman tyrants."* True 
it published our statutory law, adequately if slowly, but 
it failed to publish in any consistent or coherent fashion 
the administrative legislation governing the lives and 
properties of our citizens and this despite the fact that it 
had the same force and effect as the statutory law. Doubt- 
less this failure was due in part to unwillingness to recog- 
nize the fact that the executive branch of the Federal Gov- 
ernment was, in effect, legislating. ‘This was in turn due 
to the deep-rooted feeling evidenced at the Constitutional 
Convention and continuing to the present day that any 
connection between the executive and legislative branches 
endangers states rights and individual liberties. 

Individual members of Congress noticed a steady 
growth of administrative legislation during the early part 
of the twentieth century but relatively few viewed with 
alarm.” 

Then came the World War and with it immediate need 
for an expansion in the field of administrative legislation 
and an official organ to give wide publicity to such legis- 
lation. To fill this need as well as other needs the Com- 





be designated by the Secretary of State.” Despite the language of the Act, 
executive proclamations are not now, and, so far as is known by officials of 
the State Department, never were published in newspapers under this Act. 
Griswold would repeal the provision, evidently believing it to be operative. See 
(1934) 48 Harv. L. Rev. 215 (Sec. 9). 

14 Speaking of Caligula, Thomson’s translation reads, “These taxes being 
imposed, but the act by which they were levied never submitted to public in- 
spection, great grievances were experienced from the want of sufficient knowl- 
edge of the law. At length, on the urgent demands of the Roman people, he 
published the law, but it was written in a very small hand and posted up in a 
corner so that no one could make a copy of it.” THomson, ALEXANDER. SEv- 
tTontus’ Lives oF THE TWELVE Casars (1883) 278. 

15Tn explaining the purpose of a resolution he introduced on February 1, 
1907, to require the various cabinet officers to submit to the Senate copies of 
the rules and regulations issued by their departments, Senator Heyburn of Idaho 
said, “The purpose of the resolution was to enable the Senate to determine how 
much of the law of the land is statute law and how much of it are (sic) rules 
and regulations.” 41 Cong. Rec. 2331 (1907). 
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mittee on Public Information” started publication on 
May 10, 1917, of the Official Bulletin. The first issue 
stated that the purpose of the Bulletin was 


“to inform the public on the progress of the war and 
of official acts incident to its prosecution. It is pro- 
posed to present in its columns all proclamations and 
Executive orders issued by the President; rules and 
regulations promulgated by the Federal departments ; 
official bulletins and statements; statutes bearing on 
the war and their construction, and all other subjects 
related to the prosecution of the war, to which pub- 
licity may properly be given.” ” 


Before the Bulletin was two weeks old it had run into a 
storm of criticism from the daily press which sensed com- 
petition. A denial of the fact that the Bulletin was a 
newspaper appeared to quiet the storm.’* However, fail- 
ure to refrain from copying many of the features of a 
newspaper may account for the relatively short life of the 
Bulletin. From the outset the Bulletin carried texts of 
speeches, news items on subjects directly or indirectly con- 
nected with the war, and texts of statutes on war subjects. 

Within a month the Bulletin began to feature an ac- 
count of happenings in Congress. Many items of slight 


16 Consisting of the Secretaries of State, War, and Navy with George Creel 
as civilian chairman. 

17 Official Bulletin, Volume I, No. 1. May 10, 1917. Cf. following statement 
made after publication had ceased as to scope of the Bulletin. “The Bulletin 
printed all issued records to date of every casualty among our Army and Navy 
forces abroad and in the camps and cantonments in the United States, the name 
of every man taken prisoner, cited for bravery, or wounded on the field of 
battle, every communique issued by General Pershing, every State paper, proc- 
lamation, executive order, and all statements and pronouncements and addresses 
by the President since the entry of this Government into the war. There has 
also been printed every order, pronouncement, and regulation issued by the 
heads of the great permanent Government departments; the Food, Fuel, and 
Railroad Administrations, the War Industries Board, War Trade Board, Alien 
Property Custodian, War Labor Board, the Postmaster General as Director 
General of the Telephone, Telegraph, and Cable Systems, and all other inde- 
pendent agencies of the Government. Important contracts awarded, texts of 
important laws, proceedings of the United States Supreme Court, daily résumé 
of important actions of Congress, Treasury statements, etc., have been printed 
from day to day.” Complete Report of the Chairman of the Committee on 
Public Information 1917: 1918: 1919 (1920) 64. 

18 Official Bulletin, Volume I, No. 12, May 23, 1917. The subscription price 
of $5 a year was intended to be prohibitive so that the Bulletin might not be 
accused of competing with newspapers. See Complete Report at 67. 
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public interest were included. The Bulletin grew rapidly 
in size and in the variety of its contents. Before the first 
year was over, the Bulletin contained a weekly weather 
forecast and a regular feature of decisions and orders of 
the Supreme Court.” Invitations for bids by Government 
departments and official communiques were also included. 
By the middle of 1918 contract matters and casualty lists 
were the greatest space fillers in the Bulletin. Emergency 
war-time agencies were prolific in contributions, depended 
on it greatly. Monthly circulation figures grew steadily 
from 60,000 in May 1917, to 118,008 in August 1918, 
and declined slowly to 89,886 in February 1919. Came 
the Armistice and the March 31, 1919, issue of the Bul- 
letin contained a notice that publication would be sus- 
pended and that no arrangement had been made for 
continuance of the service.” No evidence can be found 
to show that there was any attempt to continue the Bul- 
letin as an official gazette alone. The Bulletin had become 
a government newspaper capable of becoming a dangerous 
propaganda machine which might be used for political 
purposes in peace time, and the idea of continuing it sans 
news and sans comment probably did not occur to those in 
positions of influence. The fact that it lacked a statutory 
basis doubtless hastened its departure. 

On April 3, 1919, immediately after the expiration of 
the Official Bulletin, Roger W. Babson published the first 
issue of the United States Bulletin as the unofficial suc- 


19 During the first month of publication, the Bulletin confined itself to eight 
pages, but in June, 1917, it printed some sixteen-page issues. A year later the 
average issues were sixteen pages in length cand before the Bulletin closed its 
short life, it was printing some forty-page issues. Over half of these forty- 
page issues consisted of citations of individual soldiers for heroism. The full 
text of some Supreme Court opinions dealing with war matters was printed. 


20 Receipts from subscriptions climbed from $1,644.20 in May, 1917, to 
$10,143.80 in November, 1918, and the receipts indicate that the Bulletin had in 
excess of 12,000 paying subscribers at the end of 1918. Complete Report of the 
— of the oe on Public Information, 1917: 1918: 1919 (1920) 


21 Official Bulletin, Vol. 3, No. 575. “While there has been a very insistent 
general demand for continuance, owing to the importance of the service which 
has been rendered, the Committee on Public Information has not been able to 
make such arrangement with any permanent Division of Government.” 
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cessor to the Official Bulletin but financial difficulties soon 
drove it from the field of administrative legislation.” 

In 1918 during the period of rapid nationalization of 
industry, John A. Lapp, a member of the Executive Com- 
mittee of the National Legislative Drafting Conference, 
compiled FEDERAL RULES AND REGULATIONS. The book 
contained 1,104 pages of what were considered relatively 
permanent regulations.” The introduction to the book 
indicates that future supplements were planned but none 
were published and consequently the volume soon lost its 
usefulness. So died the outstanding private attempts to 
publish administrative legislation.” 

In 1920, John A. Fairlie published an article in the 
MICHIGAN LAW REVIEW which strongly urged a more 
uniform system of publication for Federal rules, regula- 
tions, and orders.” Fairlie was greatly concerned with 


22 The intention was to print the new Bulletin on Mondays and Thursdays at 
an advanced subscription price of $10 a year. 

“The Bulletin is NOT published by the Government or any department of 
the Government, but is issued in the interest of the Government and all its 
varied activities. It will be conducted precisely on the same lines as was the 
official United States Bulletin for the two years of its existence and will be 
confined to the publication textually of all Government announcements, orders, 
rules, Executive decrees, etc., and will contain nothing of an editorial or adver- 
tising character . . .” United States Bulletin, Vol. 1, April 3, 1919. 

After two Thursday publications, it was decided to make the publication a 
weekly affair with Monday the date of issue. Struggles to increase circulation 
caused the Bulletin to make ridiculous efforts to appeal to new subscribers and 
it gradually degenerated into a poor example of the omniscient Washington 
news letter. The name changed to the United States Bulletin Service in August 
of 1920 and the paper had definitely been driven by financial pressure from the 
legitimate field of an official gazette. 

23 The Department of Agriculture contributed over 30% of the material with 
the Bureau of Animal Industry, the Bureau of Entomology, and the Food and 
Drug Administration furnishing approximately 12, 10, and 5% respectively; the 
Post Office Department, 5%; the Department of Labor, 7%; the Interstate 
Commerce Commission, 5%; the Bureau of Internal Revenue, 5%. 

24 At the present time the United States Law Week, published every Tuesday 
by David Lawrence, contains a section on Administrative Interpretations but its 
a. appeal lies in the fact that it publishes all Supreme Court decisions 
in full text. 

25 Fairlie was during 1918-19 the chief of the orders and regulations section in 
the Purchase, Storage, and Traffic Division of the General Staff, United States 
Army. It was his opinion at that time that administrative regulations in the 
United States were of comparatively less importance than Orders in Council 
and departmental regulations in Great Britain and still less important than ad- 
ministrative ordinances of the German Bundesrath or decrees issued in the 
name of the President of the Republic of France. Fairlie, John A., Adminis- 
trative Legislation (1920), 18 Micu. L. Rev. 181. 

The rapid changes in the delegation of power to the executive branch of the 
United States government since 1920 have doubtless narrowed this difference 
in importance. 
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the haste with which administrative law was promulgated 
and the lack of study and consideration given to adminis- 
trative law prior to promulgation. The system or lack of 
system in the matter of publication of administrative law 
gave him considerable concern. 


“Tn the matter of publication there is a maximum 
of variety and confusion. Not only is there no general 
system, but no department has developed a system for 
itself. Each bureau, and often each local office, has 
its own methods, or more often lack of method... . 
special instructions may be issued in the form of 
mimeographed circulars or circular letters, or even 
in telegrams sent to certain officials which may never 
be re-issued in any of the regular series.” * 


Fairlie concluded: 


“There is need first, within each department and 
in the government service as a whole, for more system- 
atic and uniform methods in the preparation and 


publication of administrative regulations. There 
should be in each department an agency for super- 
vising the preparation and issue of all such regula- 
tions within the department. The number of classes 
of publications should be reduced, and a more uni- 
form terminology established.” Finally, there should 


26 Fairlie at 199. 


27 “There is no approach to uniformity of nomenclature. Rules, Regulations, 
Instructions, General Orders, Orders, Circulars, Bulletins, Notices, Memoranda, 
and other terms are given to different series of publications by different gov- 
ernment offices, with no clear distinction as to the meaning of these terms.” 
Fairlie at 199. Comer thinks proclamations and Executive orders might also 
be added to this list. Comer, JoHN Preston, LEGISLATIVE FUNCTIONS OF Na- 
TIONAL ADMINISTRATIVE AUTHORITIES (1927) 27. 

No improvement in terminology has taken place in the period since the World 
War. As a not unusual example: The Act of February 11, 1937 (50 Stat. 19) 
provides, “Such Disaster Loan Corporation shall be empowered to make, upon 
such terms and conditions and in such manner as it may prescribe, such loans 
as it may determine to be necessary and appropriate because of floods or other 
catastrophes in the year 1937.” A press release dated February 15, 1937, 
labelled as an announcement of Jesse H. Jones informs the public of the 
passage of the Act of February 11 and includes the two sentences which follow: 
“Security may consist of collateral, personal endorsements, chattel mortgages 
on plant, equipment, fixtures, implements, live stock, etc., or mortgages upon 
real estate. The interest rate will be 3% per annum, with a waiver of interest 
for the first four months.” The “press release” or “announcement” was not filed 
with the Federal Register and consequently it is assumed that the Corporation 
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be an official publication which will record all reg- 
ulations and instructions issued by all branches of the 
government service.” * 


The decade following Fairlie’s article saw the publica- 
tion in the United States of two well-known books on the 
subject of administrative legislation. ORDINANCE MAK- 
ING POWERS OF THE PRESIDENT by James Hart appeared 
in 1925 and LEGISLATIVE FUNCTIONS OF NATIONAL AD- 
MINISTRATIVE AUTHORITIES by John Preston Comer fol- 
lowed two years later. Both spoke of publicity as a 
safeguard for holding the rule-making officials in check 
as had Cecil T. Carr before them.” Hart urged the Eng- 
lish system of publicity as set forth by Carr suggesting 
the further possibility of allowing Congress to annul the 
regulations put into effect by administrative officials.” 
Comer deplored the lack of publication but relied on 
Fairlie for his suggestions for a remedy.” 


Although the post-natal annulment phase of the English 
system is believed too cumbersome to work in the United 
States, it is felt that Hart was correct in realizing that the 
English system of publication as outlined by Carr was the 
model from which the United States might hope to profit. 


Although published in 1921, Carr’s book on DELEGATED 
LEGISLATION remains today a clear, succinct exposition of 
the subject from an English standpoint. For some rea- 
son, traceable perhaps to the traditional conservatism of 
the English race, or to the traditional lack of speed of 
legislative processes, none of the changes in the Rules 
Publication Act of 1893 * which Carr advocated in his 
book have been made despite the fact that the Donough- 


did not regard it as a_ regulation. No other regulations were issued to the 
public on the subject. In the writer’s opinion the language of the press release 
quoted above should have been called a regulation. 


28 Fairlie at 200. 
29 Carr at 36. 
80 Hart at 301. Post-natal annulment is the term used by Carr. 
81 Comer at 197. 
3256 & 57 Vict., c. 66. 
5 
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more Committee ratified and added to Carr’s recom- 
mendations of changes considered necessary.” 

The Rules Publication Act of England was prepared 
in 1890, to provide for publication of court rules only.” 
When it received its first reading, the Attorney General 
thought the bill should be broadened in scope to include 
the rules of all government departments. Not until 1893 
could the consent of all those departments be obtained. 
The House of Lords allowed several exemptions to creep 
in during the legislative process,” but at the end of 1893 
the act received the royal assent. 


Section | provided in general that wherever any statute 
authorized the making of statutory rules and directed the 
laying of those rules before Parliament,” at least forty 
days’ notice must be given in the “London Gazette” of 
the proposal to make the rules; and of the place where 
the draft rules may be obtained. Any one interested may 
obtain copies and it is provided that any suggestions made 
in writing to the issuing authority shall be taken into con- 
sideration before the rules become final. Of several ap- 
parent weaknesses in Section 1, the worst was the fact that 
several departments were exempted from its operation 
including the Revenue departments and the Post Office. 


Section 2 of the Act allows the rule-making authority 
to issue provisional rules in case of emergency. Such 
rules come into immediate operation.” 


33 Report, Committee on Ministers’ Powers, Cmd. 4060 (1932) 66. 
84 Court rules are not “documents” within the meaning of the Federal Reg- 


ister Act. The definition should be amended to include them, states (1936) 49 
Harv. L. Rev. 1209. 


85 These exemptions should be removed. See Report, Cmd. 4060 (1932) 66. 
Theoretically there are no exemptions in the Federal Register Act so far as the 
administrative branch is concerned. 


86 Carr states the provision, was not entirely new. Said Sir Henry Thring: 
“Any attempt to evade the vigilance of Parliament by delegating to departments 
important matters can always be prevented by requiring the rules made to be 
laid before Parliament before they come into force.” Practicat LEGISLATION 
(1887) 13. The practice is very rare in the United States. See Comer at 187. 

87 There is no particular incentive to convert “provisional” into “non-pro- 
visional” rules. The Donoughmore Committee suggested that provisional rules 
should expire within a reasonable time if not superseded by rules which had 
gone through normal ante-natal publicity. See Report, Cmd. 4060 (1932) 66. 
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Section 3 of the Act provides for the publication of all 
other rules not covered by Sections 1 or 2 or excluded by 
other provisions of the Act.” 

Despite readily apparent flaws in the Act,” the fact 
remains that England recognized its duty to print admin- 
istrative legislation in 1893.“ In 1934 the United States 
had not yet assumed this responsibility. 

During 1933 and 1934 the National Recovery Admin- 
istration was engaged in approving hundreds of codes of 
fair competition for industries and trades by the profligate 
use of executive orders. Independent investigation by 
the author shows that, from March 4, 1933, to August 7, 
1935, the President issued 1,291 Executive orders and 94 
proclamations. Of the Executive orders, 611 were issued 
under special legislation and 680 under types of legisla- 
tion which had been in existence for an extended period. 
The amazing thing in connection with these figures is that 
the National Recovery Administration was responsible 
for over 450 of the 611 Executive orders issued under so- 
called special legislation. 

This unprecedented flow of administrative legislation 





88 To these safeguards of publicity, Parliament has added a device to super- 

vise delegated legislation. It allows rules and regulations to become effective 

at once but provides that they shall be laid before both Houses when made. If, 

within a specified number of days, either House takes exception by presenting 

an address on the subject the rule or regulation may be annulled by Order in 

Council. After the Rules Publication Act of 1893, Parliament possessed four 

principal varieties of control over delegated legislation. 

(1) Ante-natal laying of draft rules requiring forty days’ notice before 
effectiveness. 

(2) Ante-natal laying of draft rules with rules not to become effective if 
either House objects within a specified number of days. 

(3) Ante-natal laying of draft rules requiring positive approval of both 
Houses before they take effect. 

(4) Post-natal laying of rules subject to annulment or objection within a 
specified time, usually twenty-one days. 

In connection with the fourth variety of control, Carr prefers a uniform 


number of days to the practice of allowing each statute to change the number. 
See Carr at 40. 


89 In addition to those mentioned, a distinction has been made between statu- 
tory and sub-statutory rules which cannot be upheld from a practical standpoint. 
The latter rules are not covered by the Rules Publication Act. In the United 
States the President often redelegates his rule-making power by Executive 
order, the resulting rules and regulations have the same force and effect as if 
made by the President, and the same need for publication exists. 


4° Other official gazettes were established prior to 1934 in all the principal 
parts of the British Empire and in most Latin American countries. 
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accentuated greatly the need for a systematized registra- 
tion and publication of such matter. The American Bar 
Association complained of extensive quasi-legislative 
powers which were being conferred upon new adminis- 
trative agencies in the 1933 report of the Special Com- 
mittee on Administrative Law.** A year later the Com- 
mittee recommended in general terms a central depository 
for rules, regulations, and other exercises of legislative 
power by administrative officials and “certain require- 
ments by way of registration and publication as pre- 
requisite to their going into force and effect.” “ At the 
same time, the Standing Committee on Commerce of the 
Association made a more specific recommendation in 
urging the passage of H. R. 7594 then before the 73d 
Congress.“ 

In 1933 a small number of government officials started 
work on a plan to systematize the registration and publi- 
cation of administrative legislation. Early in 1934 a spe- 
cial committee headed by those who had been active in 
prior months was appointed by the National Emergency 
Council “ and its report was ready in October of 1934. 
On this report was the Federal Register Act based. The 
Committee recommended a daily government publication 
for administrative orders, rules, and regulations comple- 
mentary to the public statutory laws, to be called the Fed- 
eral Register, to contain Presidential proclamations, 
Executive orders, all other rules, regulations, and similar 
determinations of Federal agencies which are binding and 
enforceable as against any person not an officer or em- 

4158 A. B. A. Rep. 418 (1933). 

4259 A. B. A. Rep. 540 (1934). The NRA issued 2,998 administrative orders 
in its first year. 

43 The bill required administrative legislation to be filed with the Secretary 
of State, to take effect five days after filing. All existing rules and regulations 
were to be filed within 60 days. Such documents were to be open to public in- 
spection and published at least every six months. The bill was reintroduced as 
H. R. 1403 of the 74th Congress but fortunately never became law. 

44 Composed of John Dickinson, Assistant Secretary of Commerce; Harold 
M. Stephens, Assistant Attorney General; Erwin N. Griswold, Department of 
Justice; J. G. Laylin, Treasury Department; Jerome Frank, Agricultural Ad- 


justment Administration; D. J. Haykin, Library of Congress; and Cyril 
Wynne, Department of State. 
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ployee of the United States, and to contain in addition 
certain miscellany.“ It was recommended that the pub- 
lication contain frequent indexes, major Presidential ap- 
pointments, Presidential action on bills of general interest 
and information about other government publications. 
The Committtee recommended against inclusion of com- 
ments or news items, texts of judicial or quasi-judicial 
decisions,“* awards such as patents, the Supreme Court 
docket, and copies of public statutes. It was further 
recommended that the Congressional Record size and 
style be used, that an editor should be appointed to carry 
out policies determined by an Advisory Committee, that 
the publication have the lowest subscription rate pos- 
sible,’ and that it be established as soon as possible by an 
act of Congress. The Advisory Committee was to con- 
sist of representatives of the Secretary of State, the At- 
torney General, the Public Printer, and two persons not 
in the Government service to be appointed by the 
President. 


Reasons for the proposed publication were listed: 


1. Difficulty of both official and private persons in find- 
ing administrative legislation. 
. Informality in issuance of administrative legislation. 
. Need for medium to give official notice to public. 
. Need for organ to convey administrative legislation 
to Federal officials in the field. 
. Need for better draftmanship in administrative legis- 
lation. 
. Example of official gazettes in foreign countries. 


This report was presented to the President but evidently 
in such a way that he did not understand its purpose for 


45 E.g., Executive international agreements, Treasury circulars governing se- 
curity issues, notices of calls of securities for redemption, codes of fair com- 
petition, quota determinations, general licenses, etc. 

46 The question of including summaries of such decisions was mentioned but 
not decided. 


47 A price of $5 a year was suggested which is half the present subscription 
rate. 
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he killed it with a notation that he did not want a gov- 
ernment newspaper. 

Justice Brandeis resurrected it with a few questions 
directed to Assistant Attorney General Harold M. 
Stephens. The occasion was the argument of the so- 
called “hot-oil” case** on December 11, 1934. The ques- 
tioning centered around a gentleman named Smith who 
had no connection with the case then being argued. Mr. 
Smith had been arrested, indicted, and held in jail for 
several days for violating a paragraph of the Petroleum 
Code. The paragraph was in the original code signed 
on August 19, 1933, but it was inadvertently omitted from 
the revision of September 13, 1933. For a year no one 
noticed that the paragraph had been dropped in the execu- 
tive order for the printed copies bore the omitted lan- 
guage. During this year Smith was indicted and arrested 
for producing oil in excess of his quota. He demurred to 
the charge of violating the non-existent paragraph the 
non-existence of which no one realized. The lower Fed- 
eral Court sensed the statute’s unconstitutionality but did 
not sense that the paragraph which supposedly supple- 
mented it failed to exist. An appeal was taken to the 
Supreme Court by the Department of Justice, but fortu- 
nately a few days before the case was to be argued it was 
discovered that the paragraph on which the indictment 
was based did not exist. —The Government moved to dis- 
miss its appeal and was successful.” 

The same non-existent paragraph was involved in the 
“hot-oil” case giving attorneys opposing the United States 
the opportunity of relating Smith’s story. Immediately 
Justice Brandeis recalled Harold M. Stephens for ques- 
tioning to Mr. Stephen’s discomfiture.” The government 
had to admit that it was in ignorance of its own law.” 


48 Supra, n. 7. 
ash States v. Smith, 293 U. S. 633, 55 Sup. Ct. 345, 718, 79 L. ed. 718 

50 This was not regarded as an indictment of Mr. Stephens’ presentation of 
the case or of the Department’s appeal in the Smith case, but instead as an 
indictment of the lack of a system of publication of Executive orders. 

51 An extensive account of the questioning may be found in the New York 
Herald Tribune, December 12, 1934. 
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In a highly critical mood the Supreme Court requested 
the Department of Justice to file within two days a mem- 
orandum showing to what extent Executive orders and 
rules and regulations having force of law are filed with 
and published by the State Department. The unfavorable 
publicity motivated a White House comment promising 
a study of means to provide an adequate publication of 
executive orders.” 

The “hot-oil” case was merely a spectacular example 
of the difficulty which administrative officials were en- 
countering daily in attempting to ascertain their own legis- 
lative actions. By no means all of the difficulty was en- 
countered in emergency agencies. Erwin N. Griswold 
testified that in 1930 he found that certain Treasury De- 
partment bond regulations were available only in typed 
form in the Treasury Department’s Bond Division.” A 
few days after the “hot-oil” decision Justice McReynolds 
handed down a very unspectacular opinion in which he 
repeated the commonplace, “The statutes and regulations 
which govern the War Risk Insurance Bureau we must 
assume are known by those who deal with it.” * The case 
might have received considerable comment had the un- 
verified report that the Bureau itself had great difficulty 
in locating the applicable regulations been given slightly 
wider circulation. 

Similar cases were occurring with disturbing frequency. 
Either the legal maxim “Ignorantia legis neminem 
excusat”’ would have to be scrapped or a method of reg- 
ularizing and systematizing the body of administrative 
legislation would have to be formulated. It was only 
natural for our citizens to fear the unknown and parts of 
our administrative legislation were rapidly drifting into 
that unhappy state. 


52 New York Times, December 13, 1934. 
53 Hearings on H. R. 11337, 74th Cong. before Subcommittee II of House 
Judiciary Committee, February 21, 1936. 


54 Wilber National Bank v. United States, 294 U. S. 120, 124, 55 Sup. Ct. 362, 
79 L. ed. 798 (1935). 
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An article in the December 1934 issue of the HARVARD 
LAW REVIEW, written by Erwin N. Griswold who had 
been a member of one of the early committees concerned 
with plans for an official publication, added more fuel to 
the fire.’ The article was timed perfectly for the accom- 
plishment of its purpose. In it the author enumerated 
examples of administrative legislation, classified them 
sketchily, deplored their non-availability, suggested sys- 
tematic publication in slip law form, recounted the experi- 
ence of England and other countries with publication, 
took a stand against an official gazette as containing exces- 
sive trivia, recommended the adoption of the English sys- 
tem, suggested the Secretary of State and the Attorney 
General to choose the material for publication, the Public 
Printer to supervise publication, and the Librarian of 
Congress to compile the past documents of present effect. 
He then drafted a bill embodying these ideas. Represent- 
ative Celler, of New York, introduced Griswold’s bill 
on January 4, 1935.% A few days later the National 
Emergency Council submitted the report of its Special 
Committee and the Griswold bill to a large number of 
attorneys representing Federal agencies for consideration. 
Acting under orders of the President to expedite, com- 
ments almost unanimously in favor of the report of the 
Special Committee were returned to the Council. 

Assistant Solicitor General MacLean supervised the 
drafting of a bill based on the favored report and on Jan- 
uary 22, 1935, it was discussed at length by an interdepart- 
mental legal committee.” The January 22 draft of the 
bill was revised slightly and introduced in the House on 
January 31, 1935, by Representative Celler.” 


ee, ee in Ignorance of the Law—a Plea, etc., (1934) 48 Harv. L. 
56H. R. 2884, 74th Cong. 

57 The drafting committee included also Herman Oliphant, Nathan Margold, 
Jerome Frank, Blackwell Smith, and Fred A. Ironside, Jr. J. G. Laylin rep- 
resented Mr. Oliphant and Carl McFarland the Department of Justice. 

58H. R. 5154, 74th Cong. Chief revisions were: (1) Functions of the Sec- 
retary of State and the Public Printer were transferred to the Archivist of the 
United States at the Secretary of State’s suggestion. (2) The term “docu- 
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During February the MacLean Committee and Judge 
N. A. Townsend, of the Department of Justice, worked 
on the bill and on March 1, 1935, Representative Celler 
introduced H. R. 6323 which was to become the Federal 
Register Act.*° One important addition to previous drafts 
was a section providing for a compilation of all docu- 
ments issued prior to the start of publication of the daily 
issue and in force and effect at that time. 

The bill passed the House on April 1, 1935, with both 
the Judiciary Committee’s report ® and Mr. Celler’s ex- 
planatory speech” based largely on the Griswold article. 
The bill passed the Senate three times” and with five 
minor amendments” tacked on in the third passage was 
signed by President Roosevelt on July 26, 1935.* Pub- 
lication was dependent on an appropriation, however, and 
the late Senator Huey Long filibustered the first session 
of the 74th Congress to death to prevent the passage of 
the Third Deficiency Appropriation Bill in which the 


printing appropriation for the Federal Register was rid- 
ing as an innocent passenger. The appropriation was con- 
tained in an act approved February 11, 1936,° and under 
its provisions the Federal Register began publication on 
March 14, 1936. 


THE FEDERAL REGISTER ACT 


Section 2—Sets up the mechanics of filing documents 
and making them available for public inspection and for 


ment” replaced “order” and included codes, licenses, and notices while exclud- 
ing the term “ruling” in the earlier definition. (3) International agreements, 
etc., were exempted. 

59 The companion bill S. 2236 was introduced by Senator Ashurst on March 13. 

60 H. R. 280, 74th Cong. 

6179 Cong. Rec. 4788. 

62 The bill passed the Senate on both May 20 and May 28, 1935, without amend- 
ments, but each time Senator Barkley obtained unanimous consent to reconsider 
the vote and return it to the calendar. 79 Cong. Rec. 7804, 8295. It passed with 
minor amendments on June 10, 1935. 79 Cong. Rec. 8963. The conference 
committee reported on July 11, 1935, H. R. 1502, 74th Cong., and the report 
was agreed to in both Houses. 79 Cong. Rec. 10998, 11570. 

63 The word “valid” was substituted for “effective” in the first sentence of 
Section 7, supposedly to allow retroactive effect. The writer frankly admits 
difficulty in seeing any practical difference in view of the context. But see H. 
R. 1502, 74th Cong. For accord with writer’s opinion, see (1936) 31 Inu. L. 
Rev. 357, 364. 

64 49 Stat. 500 (1937), 44 U. S. C. Supp. III, Chapter 8A (1937). 

65 49 Stat. 1109, 1110 (1937). 
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the Government Printing Office. The Act requires only 
a notation on the document of the day and hour of filing. 
The Federal Register now follows the English system to 
the extent of giving a serial number also at the time of 
filing.® 

Section 4—Establishes the definitions of “document,” 
“agency,” and “person.” The term “document” is broad 
including Presidential proclamation, Executive order, and 
any order, regulation, rule, certificate,” code of fair com- 
petition,” license,” notice,” or similar instrument ” issued 
by a Federal agency. The term “agency” is defined to 
mean the President of the United States, or any executive 
department, independent board, establishment, bureau, 
agency, institution, commission, or separate office of the 
administrative branch” of the Government of the United 
States but not the legislative” or judicial branches of the 


*6 Here the resemblance stops. The Federal Register number will never have 
great external use unless it is based not on time of filing, but on position in 
the Federal Register, for only in this way will it be of the greatest value in 
locating a document. At the present time the serial numbers are scrambled 
because the documents appear in each issue under the name of the issuing 
agencies arranged in an order combining precedence and the alphabet. 

67 The purpose of inclusion of this term is not known unless it refers to a 
certificate granted to a state or a political subdivision. Most certificates are 
granted to named persons. 

68 The term “code of fair competition” was made obsolete, at least for the 
present, by invalidation of the National Industrial Recovery Act. 

6° This term probably refers to milk licenses of the AAA affecting all pro- 
ducers in a given area. These are now known as marketing orders under a 
later amendment to the Agricultural Adjustment Act. Most licenses which are 
not of the type mentioned are not of general applicability. 

70 Showing a clear intent to provide for the function of an official gazette. 
See also Section 8 

71 The word “ruling” was contained in early drafts of the bill, was probably 
removed at the request of the Treasury Department. 

72 Government corporations are considered as Federal agencies. See Mem- 
orandum prepared for Assistant Attorney General Dickinson, September 21, 
1935. The Memorandum, however, concluded that such corporations have no 
power to issue administrative legislation, which seems erroneous. See instruc- 
tions issued by Commodity Credit Corporation, circulars by Reconstruction 
Finance Corporation, press releases by Disaster Loan Corporation, regulations 
by Federal Deposit Insurance Corporation and Home Owners Loan Corporation. 

73 There has been a small amount of sentiment supporting inclusion of public 
acts in the Federal Register due to the delay in printing the Session Laws and 
Statutes-at-Large. 

The Copyright Office of the Library of Congress, although a part of the 
legislative branch performs functions which are clearly administrative and not 
legislative. The statute should be amended or interpreted to treat the Copy- 
right Office as part of the administrative branch for purpose of publishing Copy- 
right Rules. An up-to-date copy of the rules and regulations issued under 
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Government.“ 

Section 5—Requires the publication of all Presidential 
proclamations” and Executive orders, except such as have 
no general applicability and legal effect or are effective 
only against Federal agencies or persons in their capacity 
as officers, agents, or employees thereof.” 

Section 5 further requires the publication of such docu- 
ments or classes of documents as the President shall deter- 
mine from time to time have general applicability and 
legal effect. To have required each Federal agency to 
file all documents which they issue which, in their opinion, 
have general applicability and legal effect, would have 
resulted in a maximum of confusion.” One hundred 
agencies would have given the term at least one hundred 
different definitions. It was, therefore, decided whenever 
practical to require the filing of named types of documents 
issued under the authority contained in specific sections 
of statutes delegating rule-making power.” On March 2, 


Section 53 of the Copyright Act, 35 Stat. 1085, 17 U. S. C. 53, is not avail- 
able to the public at the present time. 

74“Considerations of space, no doubt, made it desirable to eliminate legis- 
lative material, but there appears to be no good reason for excluding rules 
promulgated by the Supreme Court.” (1936) 49 Harv. L. Rev. 1209. See also 
Griswold, (1934), 48 Harv. L. Rev. note 27, 205. 

75 In revising the Act of January 12, 1895, 28 Stat. 601, 615, 1 U. S. C. 30 
(1934) for reenactment in the 74th Congress, the provision for publishing proc- 
lamations in the Statutes-at-Large was deleted to save unnecessary duplication of 
expense, but the Senate reinstated the provision, 49 Stat. 1551 (1937), 1 U. S$. C. 
Supp. III, 30 (1937). At the present time the statutes provide for three methods 
of publishing proclamations: (1) in a newspaper (See note 13, supra); (2) in 
the Statutes-at-Large; (3) in the Federal Register. The repeal of the first and 
second methods has been recommended, (1934) 48 Harv. L. Rev. 215 (sec. 9). 
It is doubtful if the expense of multiple publication can be justified. 

76 The May 26, 1938 Regulations of the Federal Register seem to modify the 
exceptions by requiring publication of all Executive orders (1) establishing, 
amending, or revoking Civil Service rules, and (2) Executive orders which the 
President directs to be published in the Federal Register. The provision was 
issued under section 5(b) of the Act. 

77 The Treasury Regulations of 1894 under the English Rules Publication Act 
of 1893 sweepingly and briefly state, “Every exercise of a statutory power by 
a rule-making authority, which is of a legislative and not an executive char- 
acter, shall be held to be a Statutory Rule . 

The Federal Register Regulations were issued under a mandatory act re- 
quiring filing as a condition precedent to validity and naturally it was felt that 
the Regulations specifying the documents which must be filed should be as 
specific as it was possible to make them to prevent possible litigation concerning 
their interpretation. 

78 This was impossible to carry out in entirety due to the large number of 
statutes giving rule-making power to the General Land Office, Office of Indian 
Affairs, Bureau of Customs, Bureau of Internal Revenue, and the Veterans Ad- 





72 THE GEORGE WASHINGTON LAW REVIEW 


1936, President Roosevelt approved regulations of the 
Administrative Committee citing the rule-making author- 
ity of fifty agencies and subdivisions thereof having 
authority to issue rules and regulations of general appli- 
cability and legal effect. On March 11, these regulations 
were superseded by others covering ninety agencies and 
subdivisions thereof.” The only important agencies whose 
rule-making powers were not cited specifically in the 
March 11 regulations were the Navy Department, the 
Post Office Department,” and the Works Progress Ad- 
ministration, all of which are covered by the current reg- 
ulations of May 26, 1938 (3 F. R. 1013). 

Too much emphasis can be attached to mere statistics 
as to the number of agencies having rule-making power 
and the number of statutes giving the power. The Special 
Committee on Administrative Law of the American Bar 
Association counted 115 Federal agencies having dele- 
gated authority to legislate in the Federal Register reg- 


ulations of March 11, 1936,” although only ninety appear 
in the published regulations. Another writer a year later 
adopted the long count apparently without question.” 


ministration. General paragraphs were drafted for these agencies which had the 
effect of giving them the power to decide what is of general applicability and 
legal effect. 


79 The March 11 Regulations were in turn superseded by the November 17, 
1936, Regulations and later by the May 26, 1938, Regulations which are now 
in effect and which cover ninety-seven agencies and subdivisions thereof. 


80 It is surmised that the Post Office Department is the subject of the fol- 
lowing excerpt from the Report of the Special Committee on Administrative 
Law of the American Bar Association, 61 A. B. A. Rep. 272 (1936): “Of 
the agencies which so far have not cooperated with the Division, probably the 
most notable is one of the Departments which, according to the committee’s 
count, has 63 delegated legislative powers, a number of which are very impor- 
tant and several of which are enforceable by penal sanctions.” Although not 
bearing on present-day conditions, in one of the few court cases in which a 
comment was made concerning departmental regulations the Post Office reg- 
ulations were spoken of as follows: “It is a hopeless task for an appellate 
court to determine what such regulations were at any particular time.” Nagle 
v. United States, 145 Fed. 302, 306 (C. C. A. 2d 1906). 


81 See 61 A. B. A. Rep. 272 (1936). The higher number was reached by 
counting each Executive Department as separate from its subdivisions, by count- 
ing its general power under R. S. 161 as though it denoted a separate agency, 
and by counting all the functional divisions of the rule-making power of the 
State and War Departments. 


82 Hart, Brownlow Committee Special Studies (1937) at 313 and 319. 
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Even a correct count is, of itself, of slight significance. 
An examination of the Federal Register bound volumes 
shows that of the ninety-seven agencies listed in the May 
26, 1938, regulations now in effect, only sixty-four exer- 
cised any of their rule-making power from January | to 
June 30, 1938. And of the sixty-four, over 35% issued 
three or less documents during the period. Fully 25% of 
the ninety-seven agencies listed have not exercised any 
rule-making power in three years. 

There are only an even score of Federal agencies hav- 
ing sufficient rule-making power to cause anyone to view 
with alarm. They are (1) The President, (2) Bureau of 
Customs, (3) Bureau of Internal Revenue, (4) General 
Land Office, (5) National Bituminous Coal Commission, 
(6) Wage and Hour Division, Department of Labor, 
(7) Agricultural Adjustment Administration, (8) Bur- 
eau of Agricultural Economics, (9) Bureau of Animal 
Industry, (10) War Department, (11) Civil Aeronautics 
Authority, (12) Bureau of Marine Inspection and Navi- 
gation, (13) Immigration and Naturalization Service, 
(14) Board of Governors of the Federal Reserve System, 
(15) Farm Credit Administration, (16) Federal Commu- 
nications Commission, (17) Home Owners’ Loan Cor- 
poration, (18) Interstate Commerce Commission, (19) 
Securities and Exchange Commission, (20) Veterans’ Ad- 
ministration. It may be surprising to note that only five 
of these are of strictly New Deal complexion.” 

But to return from this joust with statistics to resume 
consideration of Section 5 of the Federal Register Act, by 
the act of approving the Regulations of the Administra- 
tive Committee of the Federal Register, citing the specific 
rule-making power of the various Federal agencies, the 
President is considered to have determined that documents 
issued under such powers are of general applicability and 


83 In this connection it is probably only fair to say that part of the criticism 
of excessive delegation of rule-making power has concerned that delegated di- 
rectly to the President. Invalidation of the NRA removed much of the cause 
for criticism. 
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legal effect and required to be filed under section 5(a) (2) 
of the Act. 

Section 5(a) (3) further provides for the publication 
of such documents or classes of documents as may be re- 
quired to be published by Act of Congress. Relatively 
little use has been made of this provision to date* but it 
seems certain to increase in use, especially in connection 
with all new types of legislation. 

Section 5(b) allows the publication of additional docu- 
ments as may be authorized by regulations prescribed with 
the approval of the President.” 

Section 6—Established the Administrative Committee 
consisting of the Archivist, the Public Printer, and a rep- 
resentative of the Attorney General and gave the com- 
mittee rule-making power. In addition to citing the statu- 
tory authority under which the various Federal agencies 
promulgate administrative legislation, the Regulations of 
the Administrative Committee prescribed under this 
power provided for publication of documents of general 
applicability and legal effect issued by the agencies whose 
rule-making powers were not cited. They also provided 
for publication of all administrative legislation issued 
under legislation passed subsequent to the date of the Reg- 
ulations. The statutory exclusion of Presidential docu- 
ments effective only against Federal agencies or persons 
in their capacity as officers, agents, or employees thereof 
was made applicable to the entire field of administrative 
legislation. Of considerable importance was the fact that 

84 At least one writer felt that the Regulations of March 11, 1936, were issued 
under section 5(b) of the Act due doubtless to the fact that the form of issuance 
conforms more nearly to the language of that subsection. (1936) 31 ILL. L. 
Rev. 357, 362. The language of the Regulations shows clearly that they are 
mandatory and not merely directory. Practical considerations made it impos- 
sible to use an Executive order, which admittedly would have conformed more 


nearly to the language of the Act, to list the documents required for publication. 


85 The 74th Congress added only rules and regulations issued concerning the 
ice patrol in the North Atlantic Ocean. 49 Stat. 1924. The 75th Congress has 
added the Act of January 27, 1938 (52 Stat. 6), and the highly important Fair 
Labor Standards Act of 1938 (52 Stat. 1060). The latter provides at 1065: 
“No such order (wage order) shall take effect until after due notice is given of 
the issuance thereof by publication in the Federal Register . . .” 


86 See note 76, supra. 







































ADMINISTRATIVE LEGISLATION 75 


the Regulations paraphrased the words of Executive 
Order 7298 of February 18, 1936, concerning the prepara- 
tion of Executive orders. All documents filed must con- 
form to the Executive order standard and one of the requi- 
sites is that the authority under which the document is 
promulgated must be cited in the body thereof. 

Section 7—Provides that no document required under 
section 5(a) to be published shall be valid, as against any 
person who has not had actual notice thereof, until filed 
with the Federal Register. Filing is sufficient to give no- 
tice as to documents required or authorized to be pub- 
lished under section 5, if any notice by publication is 
sufficient.” 

The provision requiring filing as a condition precedent 
to validity seems to apply only to documents required to 
be published and it is, therefore, important to establish 
clearly the fact that the May 26, 1938, Regulations, which 
are now in effect, were issued under the provisions of sec- 
tion 5(a) (2) and not under section 5(b) of the Federal 
Register Act. The fact that one writer thought that the 
Regulations of March 11, 1936, were issued under section 
5(b)* forewarns of the possibility that a court might, 
with some justification, take the same point of view. Such 
a ruling would misconstrue the administrative intent and 
would materially weaken the effect of the act. 

The Donoughmore Committee of England in its 1932 
Report to the Lord High Chancellor recommended that 
publication—possibly in the Gazette—should be a condi- 
tion precedent to the coming into operation of a regula- 
tion.” This recommendation goes even further than the 
Federal Register Act, which requires only filing for va- 










87 Publication date is adopted by Griswold as the valid and effective date in 
his draft act, but he would limit the condition precedent to validity to documents 
establishing an offense or defining an act which pursuant to statute is punishable 
as a crime or subject to a penalty. (1934) 48 Harv. L. Rev. 215 (Sec. 8). 
Agencies may, of course, select the publication date in the Federal Register as 
the effective date. See 3 F. R. 487. 

88 See note 84, supra. 


89 Report, Committee on Ministers’ Powers. Cmd. 4060 (1932) 66. 
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lidity, and dates effectiveness from the time of publication. 
It is submitted that the publication date is a more logical 
date on which to base validity. The theory that filing is 
sufficient to give validity may possibly be based on the 
Supreme Court decision in Lapeyre v. United States® in 
which the Court applied the rule of presumption as to 
statutes and held that a proclamation was effective upon 
being filed in the Department of State prior to the time 
of actual publication. The dissenting opinion of four jus- 
tices seems more logical but less convenient.” Some sup- 
port for the necessity of publication to assure validity may 
be found in the English case of Johnson v. Sargent & 
Sons” where it was held that an administrative order did 
not come into effect until it was known. 

Congress has shown a tendency to require publication 
in legislation recently drafted® and in cases where specific 
legislation requires publication it is assumed that it will 
supersede the language of the Federal Register Act which 


the Attorney General has ruled requires only filing and 
making available for public inspection to assure validity 
and to operate as constructive notice.” 

Section 7 further provides that publication in the Fed- 
eral Register creates a rebuttable presumption that the 


9017 Wall. 191 (U. S. 1873). 

91 Said Justice Hunt at 203, “A deposit in the office of state is not notice or 
publicity. We are not to confound the solemnity or the security of a resting- 
place in the archives of the state with publicity. No doubt the place of deposit 
was suitable and appropriate, but if promulgation is founded upon public knowl- 
edge or notice, it is difficult to understand how it is furnished by this fact.” 
The dissenters distinguished between statutes and executive documents by say- 
ing that the last act of the legislature is performed when the act is sent to the 
President, but that in the case of proclamations, the document is under the con- 
trol of the President until publication. They felt, therefore, that a “revocable 
law is an anomaly. . . . If it is revocable, it is not a law.” Quaere: Isa 
document filed by one Federal administrative agency in another agency of the 
same branch still under the control of either the first agency or of the Presi- 
dent until publication? 

92 (1918) 1 K. B. 101. At 103 Justice Bailhache distinguished administrative 
legislation from statutes by stating that there was greater publicity concerning 
statutes before they came into operation. “In the absence of authority upon the 
= I am unable to hold that this Order came into operation before it was 

es 

98 See Act of Jan. 27, 1938; 52 Stat. 6, 18 U. S. C. Supp. IV, 350 (1938); 
and Fair Labor Standards Act of 1938, 52 Stat. 1060. 

Mong, A Atty. Gen. 359 (1935). Annotated in (1936) 4 Geo. Wasn. L. 
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document is a true copy of the original and duly issued 
and filed. It also provides that the contents of the Federal 
Register shall be judicially noticed.” 

Section 8 — Provides that required notices of hearing 
may properly be given to all persons within the continental 
United States by publication in the Federal Register fif- 
teen days before the hearing’ unless the statute under 
which the notice is issued sets up a different period. This 
section has been utilized by a few agencies only. The 
Securities and Exchange Commission seized upon it as a 
means of complying with a duty of giving notice under 
the Public Utility Holding Company Act.” The Agri- 
cultural Adjustment Administration among others pro- 
vides in its regulations that notices and orders must be 
printed in the Federal Register,” 


Failure to take advantage of the clear meaning of the 
section has doubtless cost the Federal Government a con- 
siderable amount of money. It can be interpreted as af- 
fording a substitute for all other statutory requirements 
of notice. Actually it has been used by most agencies as 
an additional method of giving notice rather than as a sub- 


®5 This merely puts the Federal Register on a par with copies of administra- 
tive legislation published by the issuing agencies. 

. . + it may be laid down as a general rule, deducible from the cases, that 
wherever, by the express language of any act of Congress, power is entrusted 
to either of the principal departments of government to prescribe rules and reg- 
ulations for the transaction of business in which the public is interested, and 
in respect to which they have a right to participate, and by which they are to 
be controlled, the rules and regulations prescribed in pursuance of such authority 
become a mass of that body of public records of which the courts take judicial 
notice.” Caha v. United States, 152 U. S. 211, 222, 14 Sup. Ct. 513, 38 L. ed. 
415 (1894). See also Thornton v. United States, 271 U. S. 414, 420, 46 Sup. 
Ct. 585, 70 L. ed. 1013 (1926). But see Nagle v. United States, supra, note 80. 

Evidently the English rule differs for the Donoughmore Committee recom- 
mended, “The Documentary Evidence Acts, 1868-1895 should be applied to all 
officially registered statutory rules and orders so that any of these documents 
would then automatically prove itself in a Court of Law.” Report, Committee 
on Ministers’ Powers, Cmd. 4060 (1932 

96 Without prejudice to a shorter period, if reasonable. This “shorter period” 
exception seems to have been provided at the request of the fast working NRA. 

97 Sec. 19, 49 Stat. 832 (1937), 15 U. S. C. Supp. III, 79s (1937). 

98 See 1 F. R. 155, 2 F. R. 1873. Cf. similar requirements of United States 
Tariff Commission at 2 F. R. 2762 and National Bituminous Coal Commission 
at 2 F. R. 2752. The Federal Trade Commission, the Federal Power Commis- 
sion, and the Interstate Commerce Commission, also use the Register to give 
notice. 


6 
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stitute for former methods. As a result costly advertise- 
ments and printed matter still are issued at Government 
expense. The agencies are not to be censured for this ex- 
pense, however, for it is believed that they are sincerely 
attempting to make sure that all interested persons are 
advised of the hearing. However, the Federal Register 
may be used as a means of economizing whenever the 
agencies wish to take advantage of the language of sec- 
tion 8.” 

Section 11/—Originally provided for a compilation of 
all documents issued before the start of publication of the 
Federal ‘Register and which were still in force and effect. 
The President was to determine which documents had 
general applicability and legal effect and authorize their 
publication. Before publication of the daily issue had 
started, a bill *° was introduced to amend section 11 so 
as to provide for a codification™ rather than a compila- 
tion of documents. 


99 This entire section would be repealed if the recommendation of James Hart 
should be adopted to remove all notices from the Federal Register. Hart, Brown- 
low Committee Special Studies at 315 and 346. 

The Special Committee appointed by the National Emergency Council on 
whose report the Federal Register Act was based, stated, “A number of Gov- 
ernment Departments and agencies are required by statute to give official notice 
of certain acts. At present there is no medium through which these notices may 
officially be given. For instance, in the case of redemption of Government 
bonds, the Treasury takes the view that as there is no appropriate Government 
publication, the notices must be published as paid advertising in private news- 
papers. In the case of a single call of bonds made last year, the cost of pub- 
lishing the notice was $6,000.” No call has been made since that time. Al- 
though the agencies may still feel a moral obligation to continue the advertise- 
ments, the Comptroller General may insist that the obligation be a legal one. 
The present language of section 8 may make it difficult to prove a statutory 
obligation to print notices elsewhere than in the Federal Register. Section 13 
repeals all conflicting statutory provisions. 


100 H, R. 11337, 74th Cong. Hearings were held February 21, 1936, before 
Subcommittee II of the House Judiciary Committee on the codification bill and 
on H. R. 10932 to repeal the entire Federal Register Act. Representative 
Cochran of Missouri sought to repeal the act on the grounds (1) that the fact 
Congressmen receive infrequent requests for rules and regulations evidences no 
need for publication; (2) that Congressmen can get any regulation immediately. 
Judge Harold M. Stephens of the Court of Appeals for the District of Columbia 
answered by saying (1) that lawyers and business men do not ordinarily con- 
sult Congressmen to find out what rules and regulations are; (2) that reg- 
ulations in some cases may be found only after weeks of search; (3) that a 
collection of documents is of relatively little use. H. R. 10932 died in committee. 

101 The experience of Judge N. A. Townsend of the Department of Justice 


in attempting to compile Executive orders at the request of the President was 
an important factor in the introduction of the codification amendment. 
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The Judiciary Committee reported favorably the codi- 
fication amendment *” on April 20, 1936. Attempts were 
made to bring it to the floor but it died with the 74th 
Congress. 

A few revisions were made in the bill changing the date 
of filing to July 1, 1938, the date of determining force and 
effect to June 1, 1938, and adding a new requirement of 
recodification every five years. As revised the bill was 
reintroduced in the 75th Congress by Representative Cel- 
ler.* It was reported favorably by the House Judiciary 
Committee on March 29, 1937,** passed the House on 
April 7,°° without debate," was reported back in the 
Senate by the Committee on the Judiciary,” passed the 
Senate on June 14,’ and was signed by the President on 
June 19, 1937.7 

The amended section 11 provides for the submission on 
July 1, 1938, and every fifth year thereafter, by the issuing 
or invoking agency of a complete codification of all docu- 
ments which, in the opinion of the agency, have general 
applicability and legal effect on June 1, 1938."° It estab- 
lishes a Codification Board of six members divided be- 
tween the Department of Justice and the National 
Archives,’ to supervise and coordinate the form, style, 
arrangement and indexing of the codifications, provides 
that the printed codifications shall be prima facie evidence 
of the text and the force and effect of the documents, and 


102 H, R. 2474, 74th Cong. 
103 H, R. 5721, 75th Cong. Prior to the revisions Celler had reintroduced the 
old bill as H. R. 282, 75th Cong. 

104 H, R. 478, 75th Cong. 

105 81 Conc. Rec. 3274. 

106 After receiving some unfavorable comment two days previously. 81 Conc. 
Rec. 3162. 

107 Sen. Rep. 691, 75th Cong. 

108 8] Conc. Rec. 5653. 

109 50 Stat. 304 (1937), 44 U. S. C. Supp. III § 311 (1937). 

110 The drafters forgot the five-year clause in setting the date of determining 
general applicability and legal effect. 

111 B, R. Kennedy, Director of the Division of the Federal Register is Chair- 
man; Hessel E. Yntema, professor at the University of Michigan Law School, 
is Director of the Board; P. H. Collins, D. S. Polier, and S. J. Spingarn are 
Department of Justice members ; V. D. Glynn and the writer are National 
Archives members. 
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delegates rule-making power to carry out its provisions to 
the Administrative Committee of the Federal Register 
with the approval of the President. Regulations for the 
codification of executive and administrative documents 
were approved by the President on November 10, 1937."” 
They attempted, among other things, to define generally 
the terms “codification” and “present general applicabil- 
ity and legal effect.” They required a citation of statutory 
authority and a citation of source at the end of each sec- 
tion of the codification, outlined a standard form and style 
for submission, and prescribed an arrangement within a 
title similar to the United States Code. Material is being 
classified by subject matter as is done by the United States 
Code and the Statutory Rules and Orders of England.” 
Because of greater volume it is necessary to use a more 
flexible system of numbering than is used in the United 
States Code. A decimal system has been adopted *™* with 
the number to the left of the decimal representing a clas- 
sification of subject matter within a Title or Chapter, the 
number to the right of the decimal serving to divide the 
subject matter into appropriate sections.*” 

Although James Hart recommended in 1937 that the 
President should require periodic codification by each 
agency of its rules and regulations as one of his steps to 
regularize the rule-making process, he did not connect 
the codification to the daily publication or to the uniform 
numbering system which he advocates for all administra- 
tive legislation.”* It is expected that the decimal num- 


1122 F. R. 2450. 


113 The material will be classified generally under the head of the issuing 
agency with the exception of Executive orders and Presidential proclamations 
which will be classified with the administering agency. 

114 Adapted from decimal numbering systems used in state codes, e.g., Wis- 
consin and in the Civil Air Regulations of the Bureau of Air Commerce. See 
2 F. R. 1891, 2014, 2181. Professor John H. Wigmore of Northwestern assisted 
in drafting the Civil Air Regulations. The pure decimal system as exemplified 
in the Civil Air Regulations is believed to be unnecessarily complex, however, 
and the code of Federal Regulations uses it in its simplest form. 

115 Tt is possible under this system to retain present section numbers, if they 
possess sufficient secondary meaning to make it advisable, in the part of the 
codification section number to the right of the decimal point. 

116 See Hart, Brownlow Committee Special Studies at 339. 
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bering system for the codification will in the course of 
time fill the need to which Hart directed attention for the 
system must necessarily be carried over into all future 
administrative legislation. 

On June 25, 1938, the President signed the act (52 Stat. 
1114) which carried an appropriation of $450,000 for 
printing 2,250 copies of the Code of Federal Regulations. 
The baby brother of the United States Code is now well 
along in the editorial process. Chapter II of Title 33 
containing the regulations of the War Department re- 
lating to navigable waters will come off the press before 
this article is printed and Chapter II of Title 19, con- 
taining the rules and regulations of the United States 
Tariff Commission will appear at about the same time. 
Shortly afterward Titles 4 and 8 will be off the press. 

The Code of Federal Regulations will use a standard 
one-column 634” by 914” page in 10 point text type with 
each volume containing approximately 1,200 pages ac- 
cording to present plans. 

The entire Code should be available before the summer 
of 1939. 

Hundreds of questions have arisen for the decision of 
the Codification Board and its 200 liaison officers in the 
various Federal agencies since they started work on De- 
cember 1, 1937. They involve, among others, the ques- 
tions of codifying Executive orders, Presidential proc- 
lamations, and other documents referring to public 
lands,” adopting uniform terms for the units of cita- 


117 To codify Executive orders and Presidential proclamations referring to 
public lands would involve great expenditure of time and money and would 
serve no purpose. A complete picture can be obtained only from the land 
record books. Most Executive orders referring to public lands are unnum- 
bered. Few people realize that there are more Executive orders that are un- 
numbered than there are in the numbered series. Said Secretary of Interior 
Ickes in a letter to Attorney General Cummings on December 27, 1935, 
“There are estimated to be on file in the General Land Office about 12,000 such 
Executive orders (referring to public lands) ranging in date from 1806. It is 
found that they average 17 pages to an order, making approximately 204,000 
single pages.” These orders will not be codified or even tabulated. However, 
in some cases a relatively complete picture can be given, and orders and proc- 
lamations relating to military and naval reservations, wild life refuges, national 
forests, national monuments, restricted areas of flight, etc., will be tabulated but 
not codified. The Department of War, the Navy Department, the Bureau of 


82 THE GEORGE WASHINGTON LAW REVIEW 


tion,’ placing of Executive orders and Presidential proc- 
lamations within the codes,” assigning titles (see Ap- 
pendix for arrangement of the Code of Federal Regula- 
tions by titles), adopting a flexible numbering system and 
a system of cross references,’ adopting a short method of 
citing statutory authority and source when it is the same 
for a relatively large number of sections in approximate 
sequence,” construing the terms “Federal agency” and 
“Federal employee,” *” adopting a policy to cover ephem- 
eral documents,’” and adopting a symbol for the codi- 
fication.” 

Section 12—Excludes treaties, conventions, protocols, 
and other international agreements, or proclamations 
thereof from the scope of publication of the Federal Reg- 
ister. This section was drafted at the request of the State 
Department to prevent further duplication or printing in 
this field.*” 

The system of publication of administrative legisla- 
tion’”* in the United States at the present time is as follows: 


Fisheries, and the Bureau of Lighthouses have hundreds of Executive orders 
referring to public lands. A great percentage of them are not in the numbered 
series. 

118 Section has been chosen in preference to article, regulation, or rule. 

119 It is anticipated that Executive orders and Presidential proclamations will 
appear in the CFR under the administering agency’s title. Chronological lists 
of Executive orders and Presidential proclamations of general applicability and 
legal effect will appear in Title 3 of the CFR. 

120 The decimal numbering system has been adopted. See note 114 supra. 
Uniform cross reference between titles requires simply the number of the title 
and section separated by the symbol CFR (8 CFR 30.19). 

121 [t is planned to substitute notes at the bottom of each printed page re- 
ferring back to blanket citations, for constant repetition of the same statutory 
and source reference. 

122 Government corporations are considered Federal agencies; most interna- 
tional agencies are not. WPA workers are not considered Federal employees 
nor are Federal prisoners. 

123 An attempt will be made to weed out documents whose effect expires be- 
fore publication. 

124 The symbol CFR which may stand for Code of Federal Regulations has 
been adopted. 

125 International documents now appear both in the State Department Treaty 
Series or Executive Agreement Series and in Part 2 of the Statutes-at-Large. 

126 The following Government dailies and weeklies are listed in the order of 
their sales appeal : 


Name Issued Annual Price 


Internal Revenue Bulletin Weekly $2.00 
(Rulings, general counsel’s memoranda, Internal Revenue Treasury decisions, 
court decisions, etc.) 
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(1) Daily issues of the official Federal Register in- 
dexed monthly, quarterly, and annually. 

(2) Bound volumes of the daily issue compiled an- 
nually with ancillaries and index. 

(3) Codifications of administrative legislation effective 
on June 1, 1938, and every fifth year thereafter. 


Compare the British system which follows: 


(1) Official publication of each statutory rule sep- 
arately in standardized form. 

(2) Official republication in a collective edition at the 
end of the year omitting extinct and local rules 
and including an index. 

(3) A triennial index of all rules in force, listing all 
statutory powers to make rules and linked entries 
giving all the statutory rules in force made under 
these powers.*” 


The United States system excels in that its statute modi- 


fies the maxim “Jgnorantia legis neminem excusat’ to the 
9g g 


Weather Map (Form DD) Daily $2.40 


Official Gazette Weekly $18.75 with index 
(Patents, trade marks, designs and labels) 
Federal Register Daily $10.00 
(5,000 copies are distributed to members of Congress, to government officials 
all over the world for official use and to depository libraries. All 48 states 
and 7 foreign countries are represented by paid subscribers. 45% of the 
total are business men and 35% are lawyers) 
Commerce Reports Weekly $1.50 
Treasury Decisions Weekly 
(Treasury Decisions under the Customs, Internal Revenue, Narcotic, and 
other laws, decisions of the United States Customs Court and of the 
United States Court of Customs and Patent Appeals) 
Congressional Record Daily (during sessions) $1.50 per month 
Postal Bulletin Daily $2.00 
(Chiefly for internal consumption) 
Trade Mark Supplements Weekly $3.00 
Public Health Reports Weekly $2.00 
Decision Leaflets Weekly $1.25 
(Decisions of the Commissioner of Patents and some court decisions on 
patent matters) 
State Department Press Releases ... Weekly $2.00 


127 There have been two complete official collections of all statutory rules in 
force in England—one in eight volumes in 1896 and the other in thirteen volumes 
in 1904. The material was grouped by subject matter as usual, primarily due 
to the fact that the long existant Index of Statute Law had a well-established 
system of subject headings, 
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tion,** placing of Executive orders and Presidential proc- 
lamations within the codes,” assigning titles (see Ap- 
pendix for arrangement of the Code of Federal Regula- 
tions by titles), adopting a flexible numbering system and 
a system of cross references,” adopting a short method of 
citing statutory authority and source when it is the same 
for a relatively large number of sections in approximate 
sequence,” construing the terms “Federal agency” and 
“Federal employee,” *” adopting a policy to cover ephem- 
eral documents,’” and adopting a symbol for the codi- 
fication.” 

Section 12—Excludes treaties, conventions, protocols, 
and other international agreements, or proclamations 
thereof from the scope of publication of the Federal Reg- 
ister. This section was drafted at the request of the State 
Department to prevent further duplication or printing in 
this field.** 

The system of publication of administrative legisla- 


tion’** in the United States at the present time is as follows: 


Fisheries, and the Bureau of Lighthouses have hundreds of Executive orders 
referring to public lands. A great percentage of them are not in the numbered 
series. 

118 Section has been chosen in preference to article, regulation, or rule. 

119 Tt is anticipated that Executive orders and Presidential proclamations will 
appear in the CFR under the administering agency’s title. Chronological lists 
of Executive orders and Presidential proclamations of general applicability and 
legal effect will appear in Title 3 of the CFR. 

120 The decimal numbering system has been adopted. See note 114 supra. 
Uniform cross reference between titles requires simply the number of the title 
and section separated by the symbol CFR (8 CFR 30.19). 

121 t is planned to substitute notes at the bottom of each printed page re- 
ferring back to blanket citations, for constant repetition of the same statutory 
and source reference. 

122 Government corporations are considered Federal agencies; most interna- 
tional agencies are not. WPA workers are not considered Federal employees 
nor are Federal prisoners. 

123 An attempt will be made to weed out documents whose effect expires be- 
fore publication. 

124 The symbol CFR which may stand for Code of Federal Regulations has 
been adopted. 

125 International documents now appear both in the State Department Treaty 
Series or Executive Agreement Series and in Part 2 of the Statutes-at-Large. 

126 The following Government dailies and weeklies are listed in the order of 
their sales appeal : 
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Internal Revenue Bulletin Weekly $2.00 


(Rulings, general counsel’s memoranda, Internal Revenue Treasury decisions, 
court decisions, etc.) 
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(1) Daily issues of the official Federal Register in- 
dexed monthly, quarterly, and annually. 

(2) Bound volumes of the daily issue compiled an- 
nually with ancillaries and index. 

(3) Codifications of administrative legislation effective 
on June 1, 1938, and every fifth year thereafter. 


Compare the British svstem which follows: 


(1) Official publication of each statutory rule sep- 
arately in standardized form. 

(2) Official republication in a collective edition at the 
end of the year omitting extinct and local rules 
and including an index. 

(3) A triennial index of all rules in force, listing all 
statutory powers to make rules and linked entries 
giving all the statutory rules in force made under 
these powers.*”’ 


The United States system excels in that its statute modi- 


fies the maxim “Ignorantia legis neminem excusat” to the 


Weather Map (Form DD) Daily $2.40 


Official Gazette Weekly $18.75 with index 
(Patents, trade marks, designs and labels) 
Federal Register Daily $10.00 
(5,000 copies are distributed to members of Congress, to government officials 
all over the world for official use and to depository libraries. All 48 states 
and 7 foreign countries are represented by paid subscribers. 45% of the 
total are business men and 35% are lawyers) 
Commerce Reports Weekly $1.50 
Treasury Decisions Weekly $3.00 
(Treasury Decisions under the Customs, Internal Revenue, Narcotic, and 
other laws, decisions of the United States Customs Court and of the 
United States Court of Customs and Patent Appeals) 
Congressional Record Daily (during sessions) $1.50 per month 
Postal Bulletin Daily $2.00 
(Chiefly for internal consumption) 
Trade Mark Supplements Weekly $3.00 
Public Health Reports Weekly $2.00 
Decision Leaflets Weekly $1.25 
(Decisions of the Commissioner of Patents and some court decisions on 
patent matters) 


State Department Press Releases ... Weekly $2.00 


127 There have been two complete official collections of all statutory rules in 
force in England—one in eight volumes in 1896 and the other in thirteen volumes 
in 1904. The material was grouped by subject matter as usual, primarily due 
to the fact that the long existant Index of Statute Law had a well-established 
system of subject headings, 
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extent of requiring filing as a condition precedent to 
validity, and in that its statute provides that the publica- 
tion is subject to judicial notice. It is more prompt, more 
up-to-date and should be more usable.” 


It is by no means a perfect system but perfection can be 
approached by using the existing structure. The United 
States might well copy the English system in connection 
with the publication of the annual volume. At the present 
time our annual volume is merely a reprint of the daily 
issues without changing the order of the documents and 
without deleting anything except the masthead and the 
daily table of contents. The material should properly be 
collected under the head of the issuing agency, arranged 
as to subject matter, with all obsolete material deleted. 


If the codifications are to be of value over any consider- 
able period of time, it will be necessary for the annual 
volume of the Federal Register to serve as a yearly sup- 
plement to the codifications. That will necessitate mak- 
ing sure that all new administrative legislation is prepared 
in codification style and is fitted into a new or existing 
codification as an addition or amendment thereto. The 
current regulations of the Federal Register Division re- 
quire preparation in codification style but strict com- 
pliance cannot be expected until definite Title and Part 
numbers are adopted for the material submitted. Insist- 
ance upon codification style as a prerequisite to publica- 
tion will be a valuable safeguard against poor draftsman- 
ship and poorly controlled methods of issuance.” 

James Hart reporting recently to the President’s Com- 
mittee on Administrative Management on the subject of 
rule-making power after studying the present United 
States system, announced several conclusions affecting di- 


128 The question of usability of the United States system hinges primarily on 
the codifications which are now being prepared for publication. 


129 Perhaps this may serve as a much less expensive substitute for Hart's 
elaborate clearing system designed to promote skilled drafting, etc. See Hart, 
Brownlow Committee Special Studies at 351. 
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rectly the publication of administrative legislation.” He 
suggested as a prenatal procedural safeguard to the exer- 
cise of rule-making power the publication of draft reg- 
ulations.** It is believed that Congress might well re- 
quire the publication of draft regulations before adoption 
in the case of a few generally applicable regulations. As 
to others of a more specialized nature a notice of the avail- 
ability of copies of proposed regulations or proposed 
amendments incorporated in the notice of hearing would 
seem advisable and adequate. 

Hart further advocated post-natal publicity, approving 
the general idea of the Federal Register but urging the 
deletion of all notices of hearing and a change from the 
present form to a loose leaf ring binder to contain slip 
form regulations. The prefacing of regulations with ex- 
planatory memoranda was also advocated.” 

An official medium for giving notice to the public is 
believed to be of the greatest importance. At the present 
time most agencies are permitted to use discretion as to 
how notice to the public shall be given. Where the direc- 
tions as to publication are vague, the Federal Register 
serves as a convenient method of proving good faith in 
attempting to give notice to the entire country. To pub- 
lish a separate official gazette as Hart suggests for con- 
sideration, would entail needless duplication of expense. 
If a real need exists for separation of temporary from 


130 Sometimes called the Brownlow Committee Special Studies (1937). 
Hart’s contribution appears at pp. 311-355. 


131 Compare provisions of England’s Rules Publication Act discussed, supra. 
Hart mentions that tentative price lists of the Bituminous Coal Commission 
were published in the Federal Register. In addition the Bureau of Marine In- 
spection and Navigation, Department of Commerce published tentative regula- 
tions governing tank vessels at 1 F. R. 467, 494. But see 2 F. R. 1889 which 
simply announces that copies of the tentative draft as to changes in these reg- 
ulations can be obtained upon written request. The Act requires that the reg- 
ulations and amendments to the regulations thereunder shall be published before 
approval by the Secretary of Commerce and hearings held on such notices as 
he deems advisable. 49 Stat. 1889 (1937), 46 U. S. C. Supp. III 391a (1937). 
Whether a notice of availability of itself is proper publication under the Act is 
open to question. The Federal Alcohol Administration prints the exact subject 
— . eet amendments to its regulations in its notices of hearing. See 


132 See Hart, Brownlow Committee Special Studies at 315. 
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relatively permanent material, it seems more advisable to 
separate it within the daily issues of the Federal Register 
as has been done since June 1, 1938. The Federal Register 
has in the past printed some notices of little value, but the 
preferable remedy would seem to be more careful selec- 
tion rather than complete exclusion.*” 


Hart’s suggestion of a loose leaf ring binder is not prac- 
ticable for a daily publication. A change to a weekly pub- 
lication would enhance its value.** The suggestion would 
be of little value unless taken in connection with a system 
embracing the entire body of administrative legislation 
including the codifications, and such a system is not be- 
lieved practicable for at least several years. Publication 
of the codifications without the loose leaf feature is an 
ambitious project. 


Hart’s third suggestion as to explanatory memoranda to 
preface regulations also lends itself more to a weekly 
rather than to a daily publication. The official character 
of the Federal Register plus lack of special knowledge on 
the various subjects makes it of doubtful advisability for 
the Register staff to write the memoranda. The Federal 
Register regulations require a suitable title and letters ad- 
dressed to all Federal agencies have interpreted this to 
require tables of contents and headnotes where possible. 
Adequate tables of contents are believed to be satisfactory 
substitutes for explanatory memoranda and much more 
likely to be obtained from cautious Federal agencies 


133 The only agencies issuing notices of hearing which are both of appreciable 
public interest and appreciable volume are the Federal Trade Commission, the 
Securities and Exchange Commission, the Federal Power Commission, the Inter- 
state Commerce Commission, and the Federal Communications Commission. The 
two latter agencies submit only their notices of hearing of a general nature to 
the Federal Register for publication, but they issue numerous notices of local- 
ized applicability. The Departments of State (tariff), Treasury (alcohol, note 
and bond issues), Interior (bituminous coal), Agriculture (AAA, stockyards, 
plant quarantine), Labor (wage and hour, and government contracts), and the 
Tariff Commission issue a few notices, some of great importance. Most of the 
National Labor Relations Board hearings are scheduled by regional offices and 
may be held by the time the Washington office can be advised. 


184 The expense of a ring binder system is considerably greater than the pres- 
ent method of publication and such a system is much less durable. 
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which are loathe to describe their work in terms much 
shorter than the work itself.** 


Finally Hart recommends, “That the Federal Register 
publish all rules and regulations which affect the public, 
and nothing else.” ** If followed literally, assuming that 
Hart is using current terminology, almost all adminis- 
trative orders and Executive orders would be excluded 
from publication. While it is true that many documents 
regularly titled as administrative orders do not have the 
continuing effect of rules and regulations, they are more 
accurately classed as legislative than as executive actions 
in numbers of instances. Orders are issued by practically 
every Federal agency of importance and although most 
of them have relatively shorter lives than rules and reg- 
ulations, those which are properly classed as legislative 
should be available in a central publication.” Certainly 
large numbers of Executive orders and Presidential proc- 
lamations should be published although few of them are 
in the form of rules and regulations. 


Disagreement with most of the recommendations made 
in Hart’s special study is not meant to imply commenda- 
tion of all features of the present system. It is recom- 
mended that: 


(1) The annual bound volume of the Federal Register 
should not contain obsolete material, and should be 
arranged as a usable supplement to the Code of 
Federal Regulations.** 

(2) The coverage of the Federal Register should be 
somewhat more complete in the field of adminis- 


135 The explanatory note setting forth the changes effected is practicable in 
cases of short amendatory documents. See practice of Bureau of Entomology 
and Plant Quarantine, 1 F. R. 2071, which example might well be followed. 

136 Hart, Brownlow Committee Special Studies at 346. 


187 Although the English Rules Publication Act of 1893 did not define “statu- 
tory rules” to include “orders” the Treasury regulations thereunder did so by 
determining that the term means “every exercise of a statutory power by a rule- 
making authority which is of a legislative and not an executive character.” 


188 This change will probably be instituted at the end of the 1938 calendar 
year. 





THE GEORGE WASHINGTON LAW REVIEW 


trative legislation.*® The following documents 
among others might be added to the present scope 
of publication: 

(a) Rulings of the Bureau of Internal Revenue." 


(b) Rules and regulations buried in the minutes 
of meetings and in circular letters of several 
agencies including the Federal Deposit In- 
surance Corporation, the Federal Housing 
Administration, the Social Security Board, 
the Civil Service Commission and the Recon- 
struction Finance Corporation and its sub- 
sidiary organizations. A method of extraction 
and publication should be devised. 


The Federal Register Act should be amended to 
define the term “Federal agency” in such a way 
that: 


(a) Supreme Court rules might be published. 


(b) Copyright rules might be published, and the 
Act might be amended to allow: 

(c) Publication of notice of the approval or veto 
by the President of public acts of Congress. 


The Federal Register should expand into the field 
of administrative adjudication, but slowly. It now 
prints notices of hearing leading to administrative 
adjudication, but generally speaking does not pub- 


139 The coverage of the Federal Register is not quite complete and uniform 
in the field of administrative legislation, due to negligence on the part of some 
agencies issuing such documents. The only thing which will cure this failure of 
omission, which fortunately is found in only a very few agencies, is a court 
decision holding certain documents invalid because of failure to file them with 
the Federal Register. 


140 Although rulings of the Bureau of Internal Revenue merely show the ad- 
ministrative trend and do not have the legal effect of a Regulation or a Treas- 
ury Decision, they are believed to be a type of document concerning which the 
Federal Government owes considerable publicity. See Couzen’s Committee Re- 
port, Sen. Rep. 27, 69th Cong. 232. Important rulings now appear weekly in the 
Internal Revenue Bulletin, but Treasury officials oppose further publication in 
the Federal Register because the rulings lack the legal force and effect which 
they consider requisite to such publication. 


See in this connection Field, Fred T. The Legal Force and Effect of Treas- 
ury Interpretations, Columbia Income Tax Lectures 91, and Comer at 153. 
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lish the final decisions." ‘The question of expan- 
sion will depend on the rapidity of growth of the 
realization that the Federal Government owes to 
each citizen a right to a report of the action taken 
by each of his Government’s administrative agen- 
cies. If Congress or the President should approve, 
the Federal Register may at some future date 
carry: 


(a) Daily summary reports of the action taken by 
the Interstate Commerce Commission, the 
Federal Communications Commission, the 
Federal Trade Commission, the Securities and 
Exchange Commission, and the National La- 
bor Relations Board, among others. 


(b) Important quasi-judicial decisions in full 
text or in digest form. 


The system of publication of administrative legislation 
in the United States provided for in the Federal Register 


Act, as amended, will enable any citizen to ascertain the 
presently effective administrative legislation which sup- 
plements the statutes without daily visits to each Govern- 
ment agency or constant efforts to find the law in a flood 
of daily press releases and a plethora of circulars and 
bulletins. 

The Federal Government owes a duty to those whom it 
governs to provide an accurate, efficient, and up-to-date 
system of publication of its administrative legislation. 
That it is recognizing this duty can be seen in the growing 
popularity of the statutory provision applying penalties 
only to those who knowingly violate administrative legis- 
lation, and in the attempt, through the Federal Register— 
Code of Federal Regulations system of publication, to 
make all administrative legislation readily available. 


141 The Robinson-Patman Act findings of fact and ordinary cease and desist 
orders of the Federal Trade Commission, as well as certain quasi-judicial deter- 
minations of the Securities and Exchange Commission, are now printed. 
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APPENDIX 
CODE OF FEDERAL REGULATIONS 


Arrangement by Titles 


. General Provisions. 
Administrative Committee of the 
Federal Register. 


. The Congress. 

. The President. 

Lists of Executive orders and proc- 
lamations. 

. Accounts. 

General Accounting Office. 


. Administrative Personnel. 
Civil Service Commission. 
. Agricultural Credit. 
Farm Credit Administration. 
Commodity Credit Corporation. 
Farm Security Administration 
(Agriculture). 
. Agriculture. 
Department of Agriculture. 
Bureau of Agricultural Eco- 
nomics. 
Bureau of Plant Industry. 
Bureau of Entomology and Plant 
Quarantine. 
Federal Crop Insurance Corpora- 
tion. 
Agricultural Adjustment Admin- 
istration. 
. Aliens and Citizenship. 
Immigration and Naturalization 
Service (Labor). 
. Animals and Animal Products. 
Bureau of Animal Industry (Agri- 
culture). 
Bureau of Dairy Industry (Agri- 
culture). 
. Army: War Department. 
War Department, except: 
Regulations as to National 
Guard and Navigable Waters. 
. Bankruptcy. 
No assignment. 
. Banking and Credit. 
Comptroller of the Currency 
(Treasury). 


Federal Reserve System. 
Federal Deposit Insurance Cor- 
poration. 


. Business Credit. 


Reconstruction Finance Corpora- 
tion. 


. Civil Aviation. 


Civil Aeronautics Authority. 


. Commerce. 


Department of Commerce. 
Office of the Secretary. 
Bureau of the Census. 
National Bureau of Standards. 
Bureau of Foreign and Domestic 
Commerce. 
Foreign Trade Zones Board. 


. Commercial Practices. 


Federal Trade Commission. 


. Commodity and Securities Ex- 


changes. 

Commodity Exchange Administra- 
tion (Agriculture). 

Securities and Exchange Commis- 
sion. 


. Conservation of Power. 


Federal Power Commission. 


. Customs Duties. 


Bureau of Customs (Treasury). 

U. S. Tariff Commission. 

Committee for Reciprocity Infor- 
mation. 


. Employees’ Benefits. 


U. S. Employees’ Compensation 
Commission. 

Railroad Retirement Board. 

Social Security Board. 


. Food and Drugs. 


Food and Drug Administration 
(Agriculture). 
Bureau of Narcotics (Treasury). 


. Foreign Relations. 


Department of State (including 
International Commissions, ex- 
cept International Fisheries Com- 
mission). 
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. Highways. 

Bureau of Public Roads (Agricul- 
ture). 

. Housing Credit. 

Federal Home Loan Bank Board. 

Federal Savings and Loan System. 

Federal Savings and Loan Insur- 
ance Corporation. 

Home Owners’ Loan Corporation. 

Federal Housing Administration. 

U. S. Housing Authority (In- 
terior). 

. Indians. 

Office of Indian Affairs (Interior). 

. Internal Revenue. 

Bureau of Internal Revenue 
(Treasury). 

U. S. Processing Tax Board of 
Review (Treasury). 

U. S. Board of Tax Appeals. 


. Intoxicating Liquors. 
Federal Alcohol Administration 

(Treasury). 

. Judicial Administration. 
Department of Justice. 

. Labor. 

Department of Labor. 

Office of the Secretary. 

U. S. Employment Service. 
National Labor Relations Board. 
National Railroad Adjustment 

Board. 

. Mineral Resources. 

Bureau of Mines (Interior). 

Geological Survey (Interior). 

National Bituminous Coal Com- 
mission (Interior). 

Petroleum Conservation Division 

(Interior). 

. Money and Finance: Treasury. 
Treasury Department. 

Office of the Secretary. 

Public Debt Service. 

Accounts and Deposits. 

Committee on Enrollment and 

Disbarment. 
Office of the Chief Clerk. 
. National Defense. 
National Advisory Committee for 
Aeronautics. 


National Guard (War). 
American Battle Monuments Com- 
mission. 


. Navigation and Navigable Waters. 


Coast Guard (Treasury). 

War Department, regulations as to 
navigable waters. 

Bureau of Marine Inspection and 
Navigation (Commerce) (Navi- 
gation regulations). 

Bureau of Lighthouses (Com- 
merce). 

Coast and Geodetic Survey (Com- 
merce). 


. Navy. 


Department of the Navy. 


. Panama Canal. 


Panama Canal. 


. Parks and Forests. 


National Park Service (Interior). 
Forest Service (Agriculture). 


. Patents and Copyrights. 


Patent Office (Commerce). 
Copyright Office (Library of Con- 
gress). 


. Pensions, Bonuses, and Veterans’ 
Relief. 
Veterans’ Administration. 


. Postal Service. 


Post Office Department. 


. Prisons. 


Federal Prison Industries, Inc. 


. Public Contracts. 


Procurement Division (Treasury). 
Public Contracts Division (Labor). 


. Public Health and Education. 


Public Health Service (Treasury). 
Children’s Bureau (Labor). 

St. Elizabeth’s Hospital (Interior). 
Freedmen’s Hospital (Interior). 
Office of Education (Interior). 


. Public Lands. 


Department of Interior. 
Office of the Secretary (includ- 
ing Division of Grazing). 
General Land Office. 
Bureau of Reclamation. 


. Public Property and Works. 


The National Archives. 
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Federal Emergency Administration 
of Public Works. 


. Public Welfare. 

Civilian Conservation Corps. 

Works Progress Administration. 

. Shipping. 

Bureau of Marine Inspection and 
Navigation (Commerce) (ex- 
cept navigation rules). 

U. S. Maritime Commission. 

. Telecommunication, 


Federal Communications Commis- 
sion. 


48. Territories and Insular Possessions. 


Division of Territories and Island 
Possessions (Interior). 

Puerto Rico Reconstruction Ad- 
ministration (Interior). 


. Transportation and Railroads. 


Interstate Commerce Commission. 


. Wildlife. 


Bureau of Biological Survey (Agri- 
culture) (Including Alaska 
Game Commission). 

Bureau of Fisheries (Commerce). 

International Fisheries Commis- 
sion. 
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EDITORIAL NOTES 


VALIDITY OF MUNICIPAL ORDINANCES CONTROLLING THE 
DISTRIBUTION OF HANDBILLS 


One Alma Lovell, an ordained minister and one of Jehovah’s Wit- 
nesses, while engaged in distributing pamphlets setting forth the 
gospel, as instructed by the Bible, was apprehended by a police officer 
of the City of Griffin, Georgia, in pursuance of his duty as laid down 


in an ordinance enacted by the municipality. The ordinance is as 
follows : 


“Section 1. That the practice of distributing, either by hand 
or otherwise, circulars, handbooks, advertising, or literature of 
any kind, whether said articles are being delivered free, or 
whether same are being sold, within the limits of the City of 
Griffin, without first obtaining written permission from the City 
Manager of the City of Griffin, such practice shall be deemed a 
nuisance, and punishable as an offense against the City of Griffin. 

“Section 2. The Chief of Police of the City of Griffin and 
the police force of the City of Griffin are hereby required and 
directed to suppress the same and abate any nuisance as is de- 
scribed in the first section of this ordinance.” 


Lovell appealed from a conviction in the Recorder’s Court and 
sought to prevent the imposition of a sentence of imprisonment for 
fifty days in default of the payment of a fine of fifty dollars. When 
the case reached the Supreme Court,’ that body declared the ordi- 
nance to be a violation of the right of free speech guaranteed by the 
Federal Constitution.2 The validity of the ordinance regulating the 
distribution of “circulars, handbills, advertising, or literature of any 
kind” was denied. The court said that “Freedom of speech and free- 
dom of the press, which are protected by the First amendment from 
infringement by Congress, are among the fundamental personal 
rights and liberties which are protected by the Fourteenth amend- 
ment from invasion by state action.” * 

Once it is established that the municipality as a branch of the state 
has power to enact legislation,* the question of the validity of mu- 
nicipal regulation of the distribution of handbills arises. The power 
of the municipality to regulate the lives of its inhabitants is known 


158 Sup. Ct. 666, 82 L. ed. (adv. op.) 660 (1938). 

2U. S. Const. Art. 1; Art. 14, § 1. 

8 Lovell v. Griffin, supra note 1. 

4 Lonoke v. Chi. R. I. & P. R. Co., 92 Ark. 546, 123 S. W. 395 (1909). 
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as the police power. This power has never been defined by the 
courts, but by a process of exclusion and inclusion, the judiciary has 
enumerated what is, and what is not, an exercise of the police power 
in many instances. Even though it may not be known beforehand 
whether a particular attempt by the municipality to exercise the police 
power, will be valid, it is well settled that the state may delegate this 
power to the subordinate branch.° 

In exercising the power, the legislation must be for the public 
health, safety, or morals,® and the mere statement contained in the 
ordinance that it is for the public health, safety, or morals, will not 
avail, unless in fact there is a reasonable relation between the pre- 
scribed regulation and the purpose for which it is enacted.* So long 
as the relation exists, the court will not consider the motives with 
which the City Council enacted the regulation.*® 

When, by virtue of the police power, the municipality attempts to 
regulate the distribution of handbills, circulars, and other advertising 
matter, the purpose of the regulation must be one which is permitted ; 
that is, must be one which is for the benefit of the public health, 
safety, or morals.® If the regulation tends toward these purposes 
the court will declare it valid; the advisability thereof will not be 
questioned by the court. 

Generally, the purpose to be achieved in regulating handbills is to 
prevent the accumulation of trash in the public parks, and on the 
public streets, which will interfere with the disposal of sewage. The 
accumulation of handbills promiscuously scattered about also presents 
a fire hazard, and entails additional expense to the city in securing 
its removal. Sanitation is thus the main purpose in mind when such 
legislation is promulgated, though aesthetic values are not overlooked 
as a makeweight. Where the city enacts ordinances prohibiting the 






5 Brodbine v. Revere, 182 Mass. 598, 600, 66 N. E. 607 (1903); Common- 
wealth v. Fox, 218 Mass. 498, 106 N. E. 137 (1914); In re Opinion of Justices, 
286 Mass. 611, 617, 619, 191 N. E. 33 (1934). 


6 People v. Kuc, 272 N. Y. 72, 4 N. E. (2d) 939 (1936); Walcher v. First 
Presbyterian Church, 76 Okl. 9, 184 Pac. 106 (1919); People v. Stiegler, 160 
Misc. 463, 290 N. Y. S. 732 (1936) ; Barton vy. Bessemer, 234 Ala. i. 173 So. 
626 (1957) Letz Mfg. Co. v. Pub. Ser. Com., 210 Ind. 467, 4N. E. (2d) 194 

7 Chicago v. Kautz, 313 Ill. 196, 144 N. E. 805 (1924). 


8 Sunny Slope Water Co. v. Pasadena, 1 Calif. (2d) 87, 33 P. (2d) 672 
(1934); McCray v. U. S., 195 U. S. 27, 56, 24 Sup. Ct. 769, 776, 49 L. ed. 78 
(1904). In the latter case Mr. Justice White said, “The decisions of this court 
from the beginning lend no support whatever to the assumption that the judiciary 
may restrain the exercise of a lawful power on the assumption that a wrongful 
purpose or motive has caused the power to be exerted.” Soon Hing v. Crowley, 
113 U. S. 703, 710, 711, 5 Sup. Ct. 730, 734, 28 L. ed. 1145 (1885). 


sip Park Realty Co. v. Cliffside Park, 96 N. J. L. 278, 114 Atl. 797 
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distribution of pamphlets, magazines, or other material, in congested 
areas, it is easy to see that such an ordinance would prevent accidents 
and facilitate the free flow of traffic. Regulation of obscene, blas- 
phemous and seditious matter is also within the public health, safety, 
and morals requirement, and such an ordinance has often been held 
valid.?° 

In Coughlin v. Sullivan," the court, in the following language, 
recognized the necessity for legislation. “It is a matter of common 
knowledge,” said the court, “of which the court will take judicial 
notice, that certain circulars, pamphlets, etc., especially such as adver- 
tise commercial or business enterprises, when indiscriminately dis- 
tributed to pedestrians, having no desire or use for them, are cast 
away so as to litter the streets. The natural and ordinary result of 
the distribution of such circulars being to litter the streets, an ordi- 
nance prohibiting their distribution is adapted to, and reasonably 
necessary to prevent such evil.” The court admits the general prin- 
ciple that the legislation must be for the public health, safety or 
morals. Again, an ordinance of the City of Newark which prohibited 
the unlicensed distribution or circulation of “‘posters, circulars, hand- 
bills, samples, printed or engraved notices or other advertisements of 
any kind,” was upheld by the court in Almassi v. City of Newark.'* 
The court saw the necessity for prohibiting the littering of the streets 
with waste paper; the streets would be occupied “for a purpose 
other than that for which-they were primarily intended and dedi- 
cated, to wit, travel and locomotion.” Not only the fact that the 
streets would be diverted from their primary purpose, but the fact 
that substantial savings in expense to the city would be effected by 
this prohibition, was also considered by the court in reaching its deci- 
sion. “It is obvious the city must exercise some control of the sub- 
ject, and an ordinance requiring a license is a reasonable police regu- 
lation.” 

In Commonwealth v. Kimball, an ordinance providing that “No 
person shall distribute posters, bills nor sheets of paper of any de- 
scription, containing advertising matter of any kind, whether printed 
or written, in any public street, highway, or public place; nor shall 
cause the same to be done by another” was deemed “a valid exercise 
of the power to maintain the ‘internal police’ of a city, to prohibit 
such distribution entirely,” ** for the reason that “the distribution of 


10 Dearborn Publ. Co. vy. Fitzgerald, 271 Fed. 479 (N. D. Ohio 1921). 
11100 N. J. L. 42, 126 Atl. 177 (1924). 

128 N. J. M. 420, 150 Atl. 217 (1930). 

1813 N. E. (2d) 18 (Mass. 1938). 

14 Ibid, at p. 21. 
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handbills or similar papers in streets tend to annoy travelers and 
abutters, to obstruct the streets, and to litter them with paper.” 

In 1934 the Circuit Court of Appeals for the Ninth Circuit de- 
clared valid an ordinance of the City of South San Francisco," 
which ordinance prohibited and made it “unlawful for any .. . cor- 
poration to distribute or cause to be distributed ... any printed... 
advertising matter by placing or causing the same to be placed in any 
automobile, or in any yards, or on any porch, or in any mail box.. ., 
not in possession or under the control of the person so distributing 
the same.” By the second section of the ordinance provision was 
made for exemption of any newspaper or “publication printing news 
of a general nature and keeping advertising space therein open to the 
public and the publishing of general advertising matter therein.” 
When the San Francisco Shopping News Co. was affected by this 
regulation an attempt was made to secure a declaration by the court 
that the ordinance was unconstitutional in that such regulation was 
“unreasonable and destructive of vested rights.”?® The court, how- 
ever, refused so to hold, and declared that such regulation was valid 
in that it prevented the streets from becoming littered with paper 
constituting a fire hazard and, as such, a threat to the public health 
and safety. The fact that newspapers printing matters of general 
public interest were exempted from the ordinance did not affect the 
validity, because such papers would immediately be taken up by their 
readers, and thus be prevented from becoming a nuisance. The fur- 
ther objection was that the ordinance would force the company out 
of business. To this, the court replied that though it did not admit 
the effect of the ordinance would be as contended by appellant, that 
nevertheless, assuming that to be the case, the ordinance would not 
be invalid because there was a sound basis for it. It could not be 
said of the regulation that it had not just relation to the object which 
it purports to carry out, nor that it had no reasonable tendency to 
preserve the public safety, health, and comfort.17 The court then 
quoted from Murphy v. California.1* ‘The 14th Amendment pro- 
tects the citizen in his right to engage in any lawful business, but it 
does not prevent legislation intended to regulate useful occupations 
which, because of their nature or location, may prove injurious or 
offensive to the public.” Such being the case here, the court upheld 
the police regulation. 


15 San Francisco Shopping News Co. v. South San Francisco, 69 F. (2d) 879 
(C. C. A. 9th, 1934). 


16 Tbid. at p. 882. 
17 Supra note 6. 


an v. Cal., 225 U. S. 623, 628, 629, 32 Sup. Ct. 697, 698, 56 L. ed. 1229 
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areas, it is easy to see that such an ordinance would prevent accidents 
and facilitate the free flow of traffic. Regulation of obscene, blas- 
phemous and seditious matter is also within the public health, safety, 
and morals requirement, and such an ordinance has often been held 
valid.?° 
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any kind,” was upheld by the court in Almassi v. City of Newark.” 
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sion. “It is obvious the city must exercise some control of the sub- 
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10 Dearborn Publ. Co. v. Fitzgerald, 271 Fed. 479 (N. D. Ohio 1921). 
11100 N. J. L. 42, 126 Atl. 177 (1924). 

128 N. J. M. 420, 150 Atl. 217 (1930). 

1813 N. E. (2d) 18 (Mass. 1938). 

14 [bid. at p. 21. 
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handbills or similar papers in streets tend to annoy travelers and 
abutters, to obstruct the streets, and to litter them with paper.” 

In 1934 the Circuit Court of Appeals for the Ninth Circuit de- 
clared valid an ordinance of the City of South San Francisco,"® 
which ordinance prohibited and made it “unlawful for any . . . cor- 
poration to distribute or cause to be distributed ... any printed... 
advertising matter by placing or causing the same to be placed in any 
automobile, or in any yards, or on any porch, or in any mail box... ., 
not in possession or under the control of the person so distributing 
the same.” By the second section of the ordinance provision was 
made for exemption of any newspaper or “publication printing news 
of a general nature and keeping advertising space therein open to the 
public and the publishing of general advertising matter therein.” 
When the San Francisco Shopping News Co. was affected by this 
regulation an attempt was made to secure a declaration by the court 
that the ordinance was unconstitutional in that such regulation was 
“unreasonable and destructive of vested rights.” *® The court, how- 
ever, refused so to hold, and declared that such regulation was valid 
in that it prevented the streets from becoming littered with paper 
constituting a fire hazard and, as such, a threat to the public health 
and safety. The fact that newspapers printing matters of general 
public interest were exempted from the ordinance did not affect the 
validity, because such papers would immediately be taken up by their 
readers, and thus be prevented from becoming a nuisance. The fur- 
ther objection was that the ordinance would force the company out 
of business. To this, the court replied that though it did not admit 
the effect of the ordinance would be as contended by appellant, that 
nevertheless, assuming that to be the case, the ordinance would not 
be invalid because there was a sound basis for it. It could not be 
said of the regulation that it had not just relation to the object which 
it purports to carry out, nor that it had no reasonable tendency to 
preserve the public safety, health, and comfort.1*7 The court then 
quoted from Murphy v. California.1* “The 14th Amendment pro- 
tects the citizen in his right to engage in any lawful business, but it 
does not prevent legislation intended to regulate useful occupations 
which, because of their nature or location, may prove injurious or 
offensive to the public.” Such being the case here, the court upheld 
the police regulation. 


15 San Francisco Shopping News Co. v. South San Francisco, 69 F. (2d) 879 
(C. C. A. 9th, 1934). 


16 Jbid. at p. 882. 
17 Supra note 6. 


any v. Cal., 225 U. S. 623, 628, 629, 32 Sup. Ct. 697, 698, 56 L. ed. 1229 
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It should be apparent that the municipality, in its exercise of the 
police power, is in a position to regulate lawful business and occupa- 
tions so long as that regulation is reasonably related to the welfare 
of the public, so long as the public health, safety, morals, order, and 
interest are served. The limitations on the exercise of this power, 
particularly as applied to the regulation of the distribution of hand- 
bills, prohibit the exercise of this power, despite the fact that it is 
used for the public interest, if the regulation violates the constitu- 
tional rights of the citizen.° There must be a balance of the scales 
—the public welfare must not be served exclusively at the cost of 
constitutional rights. There must be some point at which regulation 
will not conflict with the right to engage in lawful business, the right 
to exercise one’s religious beliefs, the right to free speech and free 
press, and any other “fundamental rights.” 

Though, by virtue of the police power, a lawful business may be 
regulated,”° and regulation includes the power to prohibit entirely, 
nevertheless, if the ordinance is one which unreasonably or arbitrarily 
seeks to drive a lawful occupation out of existence, such ordinance 
will be held to interfere with and violate the due process clause of 
the Fourteenth Amendment. An undue burden on the exercise of 
one’s religion; a prohibition on the distribution of handbills, circu- 
lars, newspapers and other means of exercising the right to free 
speech and free press, which does not tend to preserve the public 
health or safety, or which is considered inferior to the protection of 
the rights, will be declared void. In City of Chicago v. Kautz,”* it 
was held that while a city has, under a general charter, power to 
enact ordinances of a regulatory nature, and also sufficient auxiliary 
power with which to carry into effect the ordinances, yet if the regu- 
lation is not reasonable,”* if it unnecessarily contravenes the consti- 
tutional rights of its citizens, it is to be declared void. If under the 
guise of public health, safety, or welfare, a regulatory ordinance arbi- 
trarily interferes with the lives of the citizens, the court will not tol- 
erate the particular enactment. The exercise of the power must not 
only be reasonable and non-discriminatory, but its purpose should be 
to further the public health, morals, safety, order, or general welfare. 

The First Amendment has been held to preclude Congress, and 
the Fourteenth ** to preclude the states, from adopting any form of 


19 Ex parte Pierce, 127 Tex. Cr. 35, 75 S. W. (2d) 264 (1934). 


20 Supra note 15; Anderson v. State, 69 Neb. 686, 96 N. W. 149 (1903) ; 
People v. St. John, 108 Cal. App. (Supp.) 799 (1930). 


21 Supra note 7. 
22 Supra note 19. 


23 For scope and boundaries of the 14th Amendment see Barbier v. Connelly, 
113 U. S. 27, 5 Sup. Ct. 357, 28 L. ed. 923 (1884). 
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restraint upon printed publications or their circulation, and from en- 
acting any legislation which might prevent such free and general dis- 
cussion of public matters necessary to the proper instruction of the 
public for the exercise of their rights as citizens. Where the legisla- 
tion does not interfere with this public interest, but where it serves, 
on the contrary to benefit the public, such action will not be held void 
as an unauthorized exercise of the police power.** In De Jonge v. 
Oregon this doctrine was reiterated. Freedom of speech and of the 
press were held to be “fundamental rights,” safeguarded by the 
Fourteenth Amendment. “The constitutional liberty of speech and 
of the press grants the right to freely utter and publish whatever a 
citizen may desire and to be protected in so doing, provided always 
that such publications are not blasphemous, obscene, seditious, or 
scandalous in their character, so that they become an offense against 
the public.” 7° 


The legislature, it is apparent, does have the power to impose a 
restraint on the exercise of free speech, or rather, it should be said 
that it is no unconstitutional regulation of free speech to prevent 
those acts which are destructive of the public good. Thus a statute 
which penalized the publishing of writings for the purpose of inciting 
insurrection was held by the court not to be violative of the consti- 
tutional guaranty of freedom of the press and freedom of speech.”® 


Besides these constitutional limitations imposed on the regulation 
of the distribution of circulatory matter, still another limitation is 
imposed: the drafting of the legislation must not take such a form as 
to delegate an unrestrained discretion to the city officials to regulate 
the subject matter so as to favor one citizen against another. It was 
contended by the defendant in City of Buffalo v. Till,?" that “the 
giving to the mayor of an unlimited discretion to control free speech 
and free assembly in Buffalo is fatal to the validity of the ordinance,” 
which required a permit or license from the mayor before a street 
gathering or parade could be held. With this principle the court 
agreed, but it stated that the ordinance did not, in fact, delegate an 
unrestrained discretion to the mayor. Where the ordinance involves 
no conditions or terms by which the city official is to be guided, it 
will not be allowed to stand. “Any ordinance which invests arbitrary 


— v. Am. Press Co., 297 U. S. 233, 56 Sup. Ct. 444, 80 L. ed. 666 
(1936). 


25 Ex parte Harrison, 212 Mo. 88, 110 S. W. 709 (1908). 


26 Carr v. State, 176 Ga. 178, 167 S. E. 103 (1933); Dalton v. State, 176 Ga. 
645, 169 S. E. 198 (1933). 


27192 App. Div. 99, 182 N. Y. S. 418 (1920). 
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power in a public official which may be used in the interest of some 
to the exclusion of others is unreasonable and void.” ** 

In comparing the case of Lovell v. City of Griffin ®® with that of 
San Francisco Shopping News Co. v. City of South San Francisco,*° 
there is apparent conflict in these decisions. The former holds that an 
ordinance prohibiting any distribution of any circulars without a per- 
mit from the city manager, is invalid as a violation of the Fourteenth 
Amendment; the latter holds that a similar ordinance prohibiting the 
distribution of handbills is a reasonable exercise of the police power 
of the municipality, notwithstanding the Fourteenth Amendment. The 
San Francisco case, however, prohibited a particular manner of dis- 
tribution and did not purport to prohibit the issuance of handbill 
literature at all events. The practical result may be prohibition but 
the legal possibility even though impractical is left open. The Lovell 
case may also be justified on the basis of an unlimited discretion dele- 
gated to the city manager,** although this view is not explicit in the 
opinion. The court does indicate that the ordinance is too broad and 
all-inclusive in its scope. 

Recent cases handed down in state courts since Lovell v. Griffin 
have differed in their results,** some following Lovell v. Griffin, 
others refusing to abide by it or making distinctions. Disregarding 
this case, it would seem that the distribution of handbills may be regu- 
lated and prohibited entirely if necessary, so long as the purpose is the 
public health, morals, safety, order, or welfare. Though the ordi- 
nance conflicts with the First and Fourteenth Amendments, it will 
nevertheless stand, if the interest to be served by the regulation is 
considered paramount to the rights of the citizen. In other words, if 
the interests of the individual as a group, require that the right of the 
individual be subjected to the police power, the court will allow the 
police regulation to stand.** The regulation must not, however, dele- 
gate to municipal officers too great an unguided discretion. The solu- 
tion lies in the careful preparation and drafting of the proposed legis- 
lation. Harry Kay. 


28 People ex rel. Schimpff v. Norvell, 368 Ill. 325, 13 N. E. (2d) 960 (1938). 

29 Supra note 1. 

30 Supra note 15. 

31 Supra note 26. 
on cases contained in Municrpa, LAw Journat, April 1938, 32; Aug. 

83 Supra note 28, in which case the court said, “The privilege of a citizen to 
use his property according to his own will is not only a liberty but a property 
right subject only to such restraints as the common welfare may require, and, 
while new burdens may be placed on the property when the public welfare de- 
mands it, this power is limited to enactments having direct reference to the 
public health, comfort, safety, morals, and welfare.” 
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TESTIMONY OF WITNESSES IN ForREIGN COUNTRIES 


There are three different procedures for securing the testimony of 
persons in foreign states for use in an action pending in a local court, 
namely, stipulations, commissions to take testimony abroad, and let- 
ters rogatory. The law of the forum must be consulted as to admis- 
sibility and weight of evidence obtained by these methods.* 

Testimony obtained from a witness in a foreign country can not be 
used by the government in a criminal case, since the Sixth Amend- 
ment to the Constitution provides that in all criminal prosecutions the 
accused shall have the right to be confronted with the witnesses 
against him.2, A commission will be allowed to the defendant in a 
criminal case, however, to take the depositions of witnesses abroad.® 
It is usually a prerequisite to the granting of a commission to take 
evidence, or an application for letters rogatory, that the moving party 
show that the evidence sought is necessary to prevent a failure or de- 
lay of justice.‘ The question as to whether the order is necessary to 
prevent a failure or delay of justice is for the trial court to determine 
in each case upon the facts presented,® and its determination will not 
be reversed except for abuse of discretion.* A litigant may interview 
a witness to ascertain what testimony he will give, before applying to 
the local court for a commission or letters rogatory.’’ In this method, 


the procedure employed is that of the local court, and the commis- 
sioner, although nominated by a party, is an agent of the local court.® 

The method of obtaining the testimony of a foreign witness by 
stipulation consists of an agreement between opposing attorneys to 
the effect that a consul in the foreign country shall take the deposition 
of a designated witness. The consul receives a prescribed fee for his 


1 For an enumeration and discussion of the Civil Depositions Acts in the var- 
ious states of the United States, ye Note (1928) 45 Harv. L. Rev. 176; also 3 
Wicmore, EvipENce (2nd ed.), § 1411. 


2 For a complete discussion of the taking of testimony in criminal cases when 
the witness is out of the jurisdiction, interchange of exhibits in criminal cases, 
etc., in countries which permit the admission of such evidence, see Report of 
Committee of Experts of League of Nations (1928) 22 AMER. Jour. INTERNAT. 
Law, spec. supp., p. 46, with a complete list of treaties at p. 97. Also see 
LAPRADELLE AND Nisoyet, REPERTOIRE DE Droit INTERNATIONAL (1929) VoL. 
IV, p. 102 et seq. 

3U. S. v. Wilder, 14 Fed. 393 (C. C. Ga. 1882). 

4 Rev. Stat. 866, 28 U. S. C. § 644 (1934). 


5U. S. v. Cameron, 15 Fed. 794 (C. = Mo. 1883); Levinstein v. Du Pont 
de Nemours, 258 Fed. 662 (D. C. Del. 1919). 

6 Tom Ung Chai v. Burnett, 25 F. ae 574 (C. C. A. Hawaii 1928); cer- 
tiorari denied, 278 U. S. 615, 49 Sup. Ct. 19, 73 L. ed. 538 (1928). 

7 The Mandu, 11 F. Supp. 845 (N. Y. 1935). 

8 Gilpins v. aay ge 1 Pet. C. C. 85, 10 Fed. Cas. No. 5,452 (Pa. ei): 


igrs} v. Oregon Cent. R. Co., 3 Sawy. 523, 13 Fed. Cas. No. 7,486 (Cc. C 
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services® and returns the sealed depositions directly to the local 
court.*° It is not necessary to call upon the local court to authorize 
the consul to take the deposition, as counsel stipulate that the consul 
may proceed. Consuls are authorized by statute to perform any no- 
tarial act which a notary public might do in the United States.* In 
this method the testimony must be voluntarily given by the witness, 
he may not be compelled to testify. 

The second method of obtaining the testimony of a witness residing 
in a foreign country is by a commission to take testimony abroad. 
This is the method most used by the courts in the United States and 
Great Britain. The procedure in the federal courts is as follows: 
Upon the application of either party to the court, showing the neces- 
sity of taking the testimony of a person residing abroad, the court will 
issue a commission to one or more persons, who may be named by the 
parties, usually a United States Consul, empowering such person or 
persons to take the testimony of such witnesses, upon such written 
interrogatories and cross-interrogatories as have been agreed upon or 
settled by the court; to reduce it to writing and to affix a certificate 
showing the proper execution by him (or them) ; then to seal it up, 
endorse it, and transmit it to the clerk of the court from which the 
commission issued, or as directed in the commission. Either party to 
a cause may obtain a commission, and take the deposition of a witness 
to whom interrogatories and cross-interrogatories have been pro- 
pounded and filed, when notice to take the deposition has been given. 
Notice should be given to all parties interested in the matter. The 
notice should state the court in which the action is pending; the title 
of the case, or the names of the parties; the officer before whom it is 
proposed to take the deposition; the names of witnesses to be ex- 
amined; and the time and place of taking the deposition.** The pro- 
cedure does not vary greatly from this in the individual states.’* 
When written interrogatories are transmitted for the commissioner to 
propound to the witness, the commission is a closed commission. By 
consent of the parties, a witness in a foreign country may be examined 
orally upon questions propounded by associate counsel in the foreign 

9 See 22 U. S. C. § 98 “— § 127 (1934), also Tariff of the United States Con- 
sular Fees, Items 39, 40, 41 and 42. 


10 34 Srat. 101, 22 U. S. c §98 (Apr. 5, 1906), United States Consular Reg- 
ulations, § 482. 

11 Supra note 10. 

12 Rev. Stat. 866, 28 U. S. C. § 644, 28 U. S. C. A. §723 et seq., Equity Rules 
Nos. 47, 49, 51, 53, 54. Parker—Statement of Practice in the United States 
Regarding the Taking of Evidence in Foreign States, Internat. Law Assn., 20th 
Report, p. 332. For a good statement of the practice as to granting commissions 
to take evidence in foreign countries, see Cunningham v. Otis, Fed. Cas. No. 
3,485 (C. C. Mass. 1812). 


18 Parker, op. cit. supra note 12, at 333. 
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state and his testimony reduced to writing by the commissioner. Such 
a commission is known as an open commission. The commissioner 
can not rule upon objections made but merely determines that all 
questions, answers, and objections are properly transcribed.'* 

This method of obtaining testimony abroad is the quickest and most 
direct method, as it does not necessitate going through diplomatic 
channels or calling on the courts of other nations for assistance. The 
witnesses, however, can not be compelled to appear and testify, and 
some countries, such as Germany,?® Italy,’® Spain,’’ and Russia,?* do 
not permit their nationals to be examined by foreign consuls or com- 
missioners appointed by foreign courts. It is submitted that the use 
of open commissions should not be extended, inasmuch as it may be 
an undue burden upon a litigant to be represented by counsel abroad, 
for if he is not represented he may be placed at a disadvantage by this 
method of obtaining the testimony of a foreign witness. 

Letters rogatory are formal communications in writing, sent by a 
court in which an action is pending to a court or judge of a foreign 
country, setting forth the pendency of the action, requesting the as- 
sistance of the foreign court in securing the testimony of a witness 
residing within the jurisdiction of the foreign court. The foreign 
court is requested to take formally the testimony of the witness set 


forth in the instrument and to transmit the testimony to the first court 
for use in the pending action.*° The formal instrument is accom- 
panied by a list of interrogatories and cross-interrogatories, prepared 
by the parties to the pending action. The letters rogatory should con- 
tain an offer by the local court to do the like for the foreign court in 
a similar case.*° It has generally been held that the power to issue 


14 Equity Rule 51, 28 U. S. C. A. § 723. 

15Jn re Smith, 79 Misc. Rep. 77, 139 N. Y. Supp. 522 (1913); also, 3 
Wuarton, InterNAT. LAw DiceEst, § 413, giving a series of communications 
where a commission executed by a Federal court and directed to a United States 
Consul in Germany was objected to as “an infringement on German sover- 
eignty.” 

16 LAPRADELLE, op. cit. supra note 2, p. 89. It has been held in Italy that 
Art. 45, Iratian Cope or Civit, Procepure, does not permit Italian courts to 
authorize foreign consuls to take the testimony of residents of Italy for use in 
the courts of another country and that there is nothing in the treaties between 
the United States and Italy authorizing such a procedure. C. de Cass. Naples 
(Dec. 6, 1911) J. pr. Int. Pr. 1912, p. 289. 

173 ENCYCLOPEDIA OF LAws oF ENGLAND, 125, where it is stated that, since it 
is unlawful for a private citizen to administer an oath in Spain, letters rogatory 
must be used if the witness is in Spain. 

18 Execution of Letters Rogatory, an executive agreement with Russia signed 
Nov. 22, 1935, 49 Stat. 3840, where it is stated American nationals might be 
examined in Russia, but not Russian citizens. 

19 In re sor 219 Mass. 58, 106 N. E. 557 (1914); Robb’s Petition, 11 
Pa. Co. Ct. 298 (1892). 

201 GREENLEAF, EvipENCE (Ist ed. 1842), § 320. For an excellent example of 
letters rogatory, see copy of the instrument executed in U. S. v. Mammoth Oil 
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letters rogatory and to execute letters rogatory issued by courts of 
other countries is inherent in all courts, similar to the power to pre- 
serve order.” 

In Robb’s Petition,* the court said “Letters rogatory are not the 
creation of any statute. They existed before any statute on the sub- 
ject. They arose from the principle of comity between friendly na- 
tions or independent states.” A federal statute gives the power to the 
courts of the United States to issue letters rogatory in any suit in 
which the United States is a party, and also gives the power to the dis- 
trict courts to compel witnesses designated in letters rogatory issued 
by a foreign court to appear and testify,?* but it has been held that 
this statute does not restrict the inherent power of the federal courts 
to issue letters rogatory in cases not mentioned therein.** Ordinarily, 
letters rogatory will not be issued by courts in this country unless it is 
shown that the testimony can not be obtained otherwise, and that a 
commission is not adequate for this purpose.*® A recent federal stat- 
ute provides that, when letters rogatory have been issued from a fed- 
eral court in the United States to any court in a foreign country to 
take the testimony of any person who is a citizen of the United States 
or domiciled therein, and such person, being notified by the foreign 
court, refuses to testify, the issuing court may, by means of a subpoena 
to be served by an American Consul, order such witness to appear be- 
fore the said court, and, if the witness does not obey the subpoena, 
punish him for contempt. The United States court may, upon the 
issue of order to show cause why the witness should not be punished 
for contempt, authorize the seizure of goods belonging to the witness 
within the United States, and order these goods sold to satisfy any 
fine imposed at the hearing on the contempt charge.”® 

The usual procedure in making use of letters rogatory is as fol- 
lows: A party to the local pending action makes a motion that letters 
rogatory be issued by the local court. The motion should designate 
the name and residence of the foreign witness, the probable character 
and relevance of his expected testimony, and reasons why the testi- 


Co., 5 F. (2d) 330 (App. D. C. 1925), given in Hupson, Cases on INTERNA- 
TIONAL LAW (2nd - 1936), p. 972. See also Nelson vy. U. S., Pet. C. C. Re- 
ports (1816), p. 235 

21 Nelson v. U. S., supra note 20; In re Pacific Ry. Com. 32 Fed. 241 (C. C 
Cal. 1887) ; GREENLEAF, op. cit. supra note 20; In re Letters Rogatory, 36 Fed. 
306 (C. C. N. Y. 1888). 

22 Supra note 19. 

23 19 Stat. 241, 28 U. S. C. § 653 (Feb. 27, 1877). 

24De Villeneuve v. Morning Journal Ass’n, 206 Fed. 70 (N. Y. 1913). 

25 _ v. Palmer, 105 Fed. 833 (C. C. Ill. 1900); Nelson v. U. S., supra 
note 

26 Act of July 3, 1926, 44 Stat. 835, 836, 28 U. S. C. 711, et seq. The con- 
stitutionality of this statute was upheld i in Blackmer v. U. Ss), 284 U. S. 421, 52 
Sup. Ct. 252, 76 L. ed. 375 (1932). 
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mony can not be obtained in the local jurisdiction. A list of proposed 
interrogatories is generally filed with the motion. The court exer- 
cises its discretion in granting the motion, and, if it is granted, the 
opposing party is allowed to prepare and file cross-interrogatories.”* 
Usually, the letters rogatory must be sent to the foreign court through 
diplomatic channels, although in some cases the instrument may be 
sent direct. In the former case, the letters rogatory are then sent to 
the State Department, accompanied by a deposit of $60 for execution 
and costs, and they are forwarded through the proper channels to the 
foreign court addressed. In most cases a translation into the lan- 
guage of the foreign court must be sent with the instrument. After 
execution in the foreign jurisdiction, the sealed testimony is returned 
through diplomatic channels and the State Department to the issuing 
court.2* The procedure which governs in the taking of testimony by 
means of letters rogatory is that of the foreign tribunal.?® 

The attitude of the American Government toward the execution of 
letters rogatory issuing out of courts in foreign countries addressed 
to courts in the United States and a résumé of the federal law relating 
to their execution is set forth in the executive agreement with the 
Union of Soviet Socialist Republics.*° The State Department states, 
in this note to the Russian Foreign Minister, that it does not make a 


practice of acting as a channel for the transmission of letters rogatory 
issuing from foreign countries, but that such instruments should be 
presented to the court to which they are addressed by a consular offi- 
cer of such foreign country. In the same document the Russian For- 
eign Minister gives in detail the procedure according to which his 
government will accept for execution letters rogatory of courts of 
the United States.* 


In Great Britain the procedure of obtaining testimony for use in 
foreign countries is prescribed by statute** and is very simple and di- 


27 See supra note 23. 

28 See Department of State, Press Releases, No. 325, p. 574 et seq. 

29 Kuehling v. Leberman, 9 Phila. 160 (Pa. 1873). 

30 Supra note 18. It is there suggested by the State Department that (a) the 
letters rogatory should be addressed by name to the court which is to execute 
them, or, if that is unknown, to any court of competent jurisdiction in the 
United States, (b) that the letters rogatory should specify the name of the issu- 
ing court, as well as the names of the parties to the action in which the testi- 
mony is desired, and (c) that the letters rogatory should be accompanied by 
English translations thereof and of accompanying documents. 

81 Supra note 18. It is interesting to note some of the differences in the pro- 
cedure outlined here by the United States and the U. S. S. R. The Russian 
Government specifies that the letters rogatory must be sent through diplomatic 
channels and reserves the right to refuse to execute, in whole or in part, letters 
rogatory from the United States if the “proper authorities” consider that the 
safety of the government would thereby be affected. 

32 ForEIGN TRIBUNALS EvipENcE Act, 1856, 19 and 20 Vict., c. 113. 
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rect. Under the statute letters rogatory are not required, and no par- 
ticular court or commissioner need be named in the commission of 
the foreign court. It is considered advisable, however, that the for- 
eign court desiring the testimony of a witness or witnesses issue a 
commission for taking it, directed generally, such commission to have 
attached a certificate under the seal of the court, stating that the tes- 
timony desired to be taken under the commission is in relation to a 
civil or commercial matter pending before the court, and that it is a 
court of competent jurisdiction in the premises.** It is not necessary 
to proceed through diplomatic channels.** The procedure in Canada 
with regard to obtaining testimony for use in foreign courts is equally 
direct, simple, and efficient.*® 

In Mexico, commissions and letters rogatory to take testimony for 
use in foreign countries are admitted, provided that they are pre- 
sented through the diplomatic representative of the country issuing 
the same. Some of the Mexican states require prior legalization by 
the Mexican Consul in the country of issue.** 

In France there is no law relative to letters rogatory or commis- 
sions, but letters rogatory are usually executed by the French courts 
by virtue of their general powers of assisting the disposal of litiga- 
tion.** The letters rogatory may be sent directly to the French court, 
but usually a very long delay is thus occasioned. The Minister of 
Foreign Affairs, in reply to an inquiry from the State Department, 
suggested that the only practical way to secure in France the execu- 
tion of letters rogatory was to place them in charge of a French 
lawyer who is willing to assume responsibility to the French court 
for the payment of all fees and to conduct all the legal proceedings.** 

Although the German Government does not permit an American 
commissioner to examine German nationals in Germany, a recent 
treaty between Germany and the United States*® provides that the 
consular officers of either country may take depositions of occupants 
of vessels of their own country, or of any national or permanent resi- 
dent of their own country, within the jurisdiction of the other country. 
The German Government and the German courts have always co- 


83H, Ex. Doc. 281, 51 Cong. 2 sess. at 19-20; 2 Moore, INTERNAL. LAW 
Dicest (1906), p. 126. 


34 Supra note 33. 
852 ReviseD STATUTES OF CANADA (1927) c. 59, § 41. 


362 Moore, op. cit. supra note 33 at p. 130. The states in Mexico which re- 
quire prior legalization are: The Federal District, Lower California, Coahuila, 
Durango, Guerrero, Jalisco, Michoacan, Morelos, Sinaloa, Sonora, Vera Cruz, 
Puebla and Yucatan, 

87 LAPRADELLE, Op. cit. supra note 2 at p. 74. 

88 H. Ex. Doc. 281, 51 Cong. 2 sess., 15-16. 

89 44 Stat. 2132, signed Dec. 8, 1923. 
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operated readily with the American courts in the execution of letters 


rogatory, and such execution has been uniformly prompt and effi- 
cient.*° 


It is submitted that this is a branch of International Law which has 
received scant attention from the major countries, and that much un- 
necessary red tape in connection with the taking of testimony of wit- 
nesses outside the jurisdiction remains. It is true that there was 
drawn up a short agreement with regard to letters rogatory in The 
Hague Convention of 1896, which was adopted by thirteen coun- 
tries,** but the procedure was simplified very little and most of the 
provisions of this agreement have since been changed in the countries 
concerned. It would seem that the administration of justice in all 
countries would benefit by the adoption of a simple, uniform practice 
in taking foreign testimony. A number of cases indicate that in the 
past the German courts have shown a most cooperative attitude in the 
handling of letters rogatory which might serve as an example to the 
courts of other countries, and it is submitted that the adoption of 
liberal statutes regarding commissions to take testimony for use in 
foreign countries similar to those in effect in Great Britain and Can- 
ada would improve conditions in this field. Rosert E. Gorpon. 


40 Moore, op. cit. supra note 33, p. 123; In re Smith, supra note 15; Kuehling 
v. Leberman, supra note 29. The Mandu, supra note 7. The provisions of the 
German law which relate to letters rogatory are Art. 331 et seg., GERMAN CODE 
oF ProcepuRE; J. pr. Int. pr. (1904), 956. 

41 REVUE DE Droit INTERNATIONAL Prive (1905) p. 210. The countries which 
ratified this agreement were: Germany, Austria-Hungary, Belgium, Denmark, 
Spain, France, Italy, Norway, The Netherlands, Portugal, Roumania, Sweden 
and Switzerland. 





ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


Unitep StatEs—Contracts—ContTract BETWEEN U. S. AND 
CoRPORATION PARTLY CONTROLLED By CONGRESSMAN.—Congressman 
Andrew L. Somers was beneficial owner of 30% of the outstanding 
stock of the Fred L. Lavanburg Co., a corporation. The Congress- 
man was also president of the corporation. The Secretary of the 
Treasury submitted to the Attorney General a question concerning 
the validity of a proposed contract between the Bureau of Engraving 
and Printing and the Lavanburg Co. Held, that the proposed con- 
tract would not be in violation of sections 114, 115 and 116 of the 
Criminal Code. Ops. Att’y Gen., 1938: Contract with Corporation 
Partly Controlled by Congressman, Vol. 39, Op. No. 46. 

This matter has been before the Attorney General many times, 
but has only once been directly considered by the federal courts. 
U. S. v. Dietrich, 126 Fed. 671 (C. C. Neb. 1904). The interest 


1 These sections comprise, 18 U. S. C. Supp. III §§ 204, 205 and 206 (1937). 
Section 114: Whoever, being elected or appointed a Member of or Delegate 
to Congress, or a Resident Commissioner, shall, after his election or appoint- 
ment either before or after he has qualified, and during his continuance in 
office, directly or indirectly, himself, or by any other person in trust for 
him, or for his use or benefit, or on his account, undertake, execute, hold or 
enjoy, in whole or in part, any contract or agreement, made or entered into in 
behalf of the United States by any officer or person authorized to make con- 
tracts on its behalf, shall be fined not more than $3,000. All contracts or 
agreements made in violation of this section shall be void; and whenever any 
sum of money is advanced by the United States in consideration of any such 
contract or agreement, it shall forthwith be repaid; and in case of failure 
or refusal to repay the same when demanded by the proper officer of the 
department under whose authority such contract or agreement shall have been 
made or entered into, suit shall at once be brought against the person so failing 
or refusing and his sureties, for the recovery of the money so advanced. 

Section 115. Whoever, being an officer of the United States, shall on behalf 
of the United States, directly or indirectly make or enter into any contract, 
bargain or agreement, in writing or otherwise, with any Member of or Delegate 
to Congress, or any Resident Commissioner, after his election or appointment 
as such Member, Delegate, or Resident Commissioner, and either before or 
after he has qualified, and during his continuance in office, shall be fined not 
more than $3,000. 

Section 116. Nothing contained in the two preceding sections shall extend, or 
be construed to extend, to any contract or agreement made or entered into, or 
accepted, by any incorporated company, where such contract or agreement is 
made for the general benefit of such in corporation or company; nor to the 
purchase or sale of bills of exchange or other property by any Member of or 
Delegate to Congress, or Resident Commissioner, where the same are ready for 
delivery, and payment therefor is made, at the time of making or entering 
into the contract or agreement. Nor shall the provisions of such sections apply 
to any contracts or agreements entered into under the Agricultural Adjust- 
ment Act, the Federal Farm Loan Act, the Emergency Farm Mortgage Act 
of 1933, the Federal Farm Mortgage Corporation Act, the Farm Credit Act of 
1933, and the Home Owners’ Loan Act of 1933, and shall not apply to con- 
tracts or agreements of a kind which the Secretary of Agriculture may enter 
into with farmers: Provided, That such exemption shall be made a matter of 
public record. 
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of a Congressman must be direct to vitiate a contract. Interest as 
an heir or devisee is not sufficient. 4 Ops. Att’y Gen. 47 (1842). A 
contract with a partnership of which a Congressman is a member, is 
not invalid if the Congressman relinquishes all interest in the con- 
tract. The possible ultimate benefit to the partnership is too remote. 
Ibid. Contracts with all corporations are expressly excepted by the 
statute. 18 ops. Atty. Gen. 112 (1885). A corporation whose stock 
is owned exclusively by the United States may grant a loan on 
promissory notes secured by notes of a corporation in which a 
Congressman owns an interest. 33 Ops. Att’y Gen. 44 (1921). The 
Reconstruction Finance Corporation may not engage the services, as 
attorney or counsel, of a Congressman or a firm of which a Congress- 
man is a member. 38 Ops. Att’y Gen. 213 (1935). The corporate 
entity theory will be followed in the absence of circumstances point- 
ing to fraud. Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 
333, 45 Sup. Ct. 250, 69 L. ed. 634 (1925) ; Sloan Shipyards v. U. S. 
Shipping Board Emergency Fleet Corporation and the United States, 
258 U. S. 549, 42 Sup. Ct. 386, 66 L. ed. 762 (1922); U. S. v. 
Strang, 254 U. S. 491, 41 Sup. Ct. 165, 65 L. ed. 368 (1921). 
Congress first enacted the legislation here involved in 1808. 2 Stat. 
484, 485. The same statutes were later reenacted as sections 3739, 
3740 and 3742 of the Revised Statutes and again in 1909 as sections 
114, 115, and 116 of the Criminal Code. Section 116 has been 
amended three times in recent years, twice in 1934 (48 Stat. 337 and 
1264), and once in 1937 (50 Stat. 838); and in each instance the 
amendment extended the exceptions contained. It seems reasonable 


to assume that Congress considered the interpretation given to section 
116 when it was reenacted and amended and any change in the in- 
terpretation should depend upon further action by Congress. 


H. C. S. 





RECENT CASES 


ADMINISTRATIVE LAW—Fair HEARINGC—ADMINISTRATIVE PRo- 
CEDURE—DvuE Process—Finpincs oF Fact—Basic EvipENCE.— 
The Saginaw Broadcasting Company appealed to the United States 
Court of Appeals for the District of Columbia, under Section 402 (b) 
(1) of the Communications Act, 48 Stat. 1064 (1934), 47 U. S. C. 
§§ 151-609 (1934), as amended by 50 Stat. 189 (1937), from an 
order of the Federal Communications Commission denying its appli- 
cation for a permit to construct a radio station. The reason for the 
appeal was the alleged failure of the commission to make specific 
findings of basic facts from the evidence adduced at the hearing. 
Section 402 (c) of the Act required the commission to file with the 
court, within 30 days after the filing of the notice of appeal, the orig- 
inals or certified copies of all papers and evidence presented to it con- 
cerning the application, together with a copy of the commission’s 
order and a “full statement in writing of the facts and grounds for its 
decision as found and given by it.” The statement given by the com- 
mission was not a finding of basic facts. It merely presented findings 
of ultimate facts, couched in the language of the statute; that is, 
the findings were nothing more than conclusions drawn by the com- 
mission from the evidence. The basic facts upon which such con- 
clusions were predicted did not appear in the statement. Held, that 
the findings of fact sufficient to support an order of the commission 
must include the basic facts from which the ultimate facts in the terms 
of the statutory language are inferred. Saginaw Broadcasting Com- 
pany v. Federal Communications Commission, 96 F. (2d) 554 (App. 
D. C. 1938). 

For a consideration of the essentials of a fair hearing and the pro- 
cedure required of administrative bodies, see Morgan v. United 
States, 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936), noted 
ary 5 Gro. Wasu. L. Rev. 119; "Morgan v. United States, 304 
U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 757 (1938). A. Y. B. 


ADMINISTRATIVE LAW—F air HEARINGC—PROcEDURE—DUE PRroc- 
ESS—First AND SECOND Morcan Cases.—Pursuant to the authority 
conferred in the Packers and Stockyard Act of 1921, 42 Stat. 159 
(1921), 7 U. S. C. § 181 (1934) the Secretary of Agriculture, in 
an order which he made on June 14, 1933, prescribed maximum rates 
to be charged by market agencies in the Kansas City stockyards. 
The original decree was made by the District Court on June 15, 1935, 
sustaining the validity of the order, and an appeal was made directly 
to the Supreme Court. The Supreme Court remanded the case for 
the determination of the question as to whether the market agencies 
had a proper hearing. Morgan v. U. S., 298 U. S. 468, 56 Sup. Ct. 
906, 80 L. ed. 1288 (1936). 

From a decree of the District Court sustaining the validity of the 
order of the Secretary of Agriculture, the case came to the Supreme 
Court of the United States for the second time. The principal 
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objection to the hearing accorded the market agencies was that the 
order under review was made by the Secretary without having heard 
or read any of the evidence, without having heard the oral arguments, 
or having read or considered the briefs which the plantiffs sub- 
mitted. Evidence to the contrary was presented. It was also pointed 
out that the request by the attorneys of the market agencies to 
examine a tentative report formulating specific charges prepared for 
the Secretary and present argument on the report was refused. It 
was also contended that the order was arbitrary and unsupported by 
substantial evidence. Held, that the order was invalid because a fair 
hearing as required by the statute was not given by the Secretary be- 
cause no charges were revealed until order issued. Morgan v. U. S., 
304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 757 (1938). A rehearing was 
denied by the Supreme Court on May 31, 1938. Morgan v. U. S., 
304 U. S. 23, 58 U. S. 999, 82 L. ed. 1030 (1938). 

The Act provides that “After full hearing . . . the Secretary (a) 
may determine and prescribe what will be the just and reasonable 
rate or charge, or rates or charges, to be thereafter observed in such 
cases....” 42 Stat. 159, 166 (1921), 7 U. S. C. 211 (1934). 

An administrative process of this nature is quasi-judicial in char- 
acter and therefore calls for a fair and adequate hearing in a judicial 
sense. Interstate Commerce Commission v. Louisville and Nashville 
R. R. Co., 227 U. S. 88, 91, 33 Sup. Ct. 185, 57 L. ed. 1486 (1913) 
(Railway rate case, procedure upheld). Furthermore, it is the duty 
of the administrative agency to give a hearing of such a kind that the 
courts will understand why the agency has acted as it has if the 
court’s supervisory powers are afterward invoked for enforcement or 
revision. See Norwegian Nitrogen Products Co. v. U. S., 288 U. S. 
294, 319, 53 Sup. Ct. 350, 77 L. ed. 796 (1933) (Tariff rate case, 
procedure upheld). Granting a preliminary injunction against the 
enforcement of an order of the National Bituminous Coal Commis- 
sion, the Court of Appeals for the District of Columbia said that the 
contention that notice and hearing were required only after the 
issuance of the order was not supported by the express language 
and was not to be made tenable by necessary construction of the 
terms of the statute. Aberdeen and Rockfish Railroad Co. v. Na- 
tional Bituminous Coal Commission, 96 F. (2d) 517 (App. D. C. 
1938). A fortiori with reference to the statute involved in the prin- 
cipal case, the Supreme Court held that a mere recital of a full hearing 
was not sufficient but that the granting of a full hearing is a pre- 
requisite of the making of a valid order. Morgan v. U. S., supra. 
(First Morgan case.) 

It will stand without serious contradiction that notice is an es- 
sential element of a “full hearing” where substantial legal rights are 
affected by an order of an administrative agency, and “an award 
made without proper notice . . . may be attacked and set aside 
as without validity.” Crowell v. Benson, 285 U. S. 22, 47, 52 Sup. 
Ct. 285, 76 L. ed. 598 (1932) (Proceedings under Longshoremen 
and Harbor Workers Act). Under a statute not requiring notice 
and hearing, the Supreme Court held that it amounted to a delegation 
of purely arbitrary and unconstitutional power to authorize a State 
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Highway Commissioner to order the removal of any railroad cross- 
ing and the substitution of an elevated railroad when in his opinion 
public safety and convenience demanded it. Southern Ry. v. Virginia, 
290 U. S. 190, 54 Sup. Ct. 148, 78 L. ed. 260 (1933). However, in 
a case involving the condemnation of a bridge as an unreasonable 
obstruction to navigation, the Court said that the Secretary of War 
was not vested with an arbitrary power when, before making his de- 
cision, he was bound to “notify the parties interested of any pro- 
posed investigation by him, give them an opportunity to be heard, 
and allow a reasonable time to make such alterations as he found 
necessary to free navigation.” Monongahela Bridge v. U. S., 216 
U. S. 177, 193, 30 Sup Ct. 356, 54 L. ed. 435 (1901). Under a 
statute which did not provide for notice of the hearings, the Court 
said that assuming for constitutional reasons there must be a fiat, 
“A requirement of notice seems to be implied in the language of the 
section.” Plymouth Coal Co. v. Pennsylvania, 232 U. S. 531, 34 
Sup. Ct. 359, 58 L. ed. 713 (1913) (Regulation of safety of coal 
mines, procedure upheld). 

Stating that the function of the Tariff Commission was primarily 
legislative in character, the Court said that the right to a hearing 
does not guarantee every producer or importer the privilege of ex- 
amination and cross examination, notice and judicial hearing. Nor- 
wegian Nitrogen Co. v. U. S., supra. (Tariff rate case, procedure 
upheld). 

Administrative tribunals are not bound by statutory rules of evi- 
dence, and disregard for technical rules of procedure does not violate 
due process, but liberality in this respect has prompted the courts to 
erect substantial safeguards against infringement of fundamental 
rights. Crowell v. Benson, supra. ‘The provision for a hearing im- 
plies both the privilege of introducing evidence and the duty of de- 
ciding in accordance with it. To refuse to consider evidence intro- 
duced or to make an essential finding without supporting evidence is 
arbitrary action.” Baltimore and Ohio R. R. v. U. S., 264 U. S. 
258, 265, 44 Sup. Ct. 317, 68 L. ed. 667 (1924) (I. C. C. order au- 
thorizing acquisition of a terminal site). Authority seems to be di- 
vided on the question of the admissibility of unsworn evidence. Pratt 
v. Raymond, 188 Ill. 469, 59 N. E. 16 (1900) (Admissible-taxation 
case-procedure of assessment Board of Review upheld); Pacific 
Coast Casualty Co. v. Pillsbury, 171 Calif. 319, 153 Pac. 24, 27 
(1915) (Inadmissible-proceeding of Industrial Accident Commission 
under Workmen’s Compensation law). To deny the right of cross- 
examination is to deny a fair hearing. Chicago E. & I. Ry. v. U. S., 
43 F. (2d) 987 (1930) (I. C. C. rate case, procedure defective) ; 
Gauthier v. Penobscot Chem. Fibre Co., 113 Atl. 23 (1921) (Pro- 
ceeding under Workmen’s Compensation Act); contra: Chin Ah 
Yoke v. White, 244 Fed. 940 (C. C. A. 9th 1917) (Immigration, de- 
portation, procedure upheld); see Kwoch Jan Fat v. White, 253 
U. S. 454, 40 Sup. Ct. 566, 64 L. ed. 1010 (1920) (Immigration case, 
exclusion proceeding). Erroneous admission of evidence is not 
ground for reversal unless there is prejudice. Western Paper 


Maker's Chemical Co. v. U. S., 271 U. S. 268, 56 Sup. Ct. 500, 70 
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L. ed. 941 (1926) (I. C. C. rate case, procedure upheld). However, 
the exclusion of evidence pertinent to the issue will invalidate an 
administrative order. Baltimore and Ohio R. R. Co. v. U. S., supra. 
All evidence must be of record and cannot be treated as evidence 
unless it is introduced as such, so annual reports cannot be treated 
as evidence unless they are placed in the record or incorporated by 
proper reference. U.S. v. Abilene Southern R. R., 265 U. S. 274, 
44 Sup. Ct. 565, 68 L. ed. 1016 (1924) (I. C. C. rate case, procedure 
defective) ; West Ohio Gas Co. v. Public Utilities Commission, 294 
U. S. 63, 55 Sup. Ct. 316, 79 L. ed. 761 (1935) (Public utility rate 
case, procedure upheld). “A hearing is not judicial, at least in an 
adequate sense, unless the evidence can be known.” Ohio Bell Tele- 
phone Co. v. Public Utilities Commission, 301 U. S. 292, 57 Sup. Ct. 
724, 81 L. ed. 1093 (1937) (Telephone rate case). But it is not 
error for the Tariff Commission to refuse to reveal production costs 
of American manufacturers to foreign producers though they were 
used as a basis for the finding. Norwegian Nitrogen Co. v. U. S., 
supra. In an immigration proceeding it is not a denial of a fair 
hearing to base administrative action on reports of an investigating 
officer which were not introduced as evidence but of which the alien 
knew the substance. Tang Tun v. Edsell, 253 U. S. 673, 32 Sup. Ct. 
359, 56 L. ed. 606 (1912) (Immigration, exclusion, procedure up- 
held). 

The right to a fair hearing does not imply an oral hearing. Morgan 
v. U. S., supra. (First Morgan case). In a public utility regulation 
case, the United States Supreme Court held that written statements 
of revenues, expenses, and subscribers sufficed as a lawful hearing. 
San Diego Land and Town Co. v. National City, 174 U. S. 739, 19 
Sup. Ct. 804, 43 L. ed. 1154 (1899). In a tax assessment case, the 
same Court held that the administrative board had not denied a fair 
hearing where the taxpayer was not given an opportunity to be heard 
in oral argument. Bi-Metallic v. Colorado, 239 U. S. 441, 36 Sup. Ct. 
141, 60 L. ed. 372 (1915). Cf., Londoner v. Denver, 210 U. S. 373, 
28 Sup. Ct. 708, 52 L. ed. 1103 (1908). In the Eastland and Con- 
gress Square Hotel cases, it was held that the parties in interest were 
not denied a fair hearing when they were denied the right to argue 
their case before the members of the commission who rendered the 
decision. Eastland Co. v. F. C. C., 67 App. D. C. 316 (1937); Con- 
gress Square Hotel Co. v. F. C. C., 67 App. D. C. 316 (1937). 


The tribunal or agency to whom the power is delegated must make 
the finding and this power cannot be exercised by another. Southern 
Railway Co. v. Virginia, supra. However, in the Eastland and Con- 
gress Square Hotel cases, it was held that it was not a denial of a 
lawful hearing when two of the three members who decided the case 
were not members of the Division at the time the hearing was held 
before it. Eastland Co. v. F. C. C., supra; Congress Square Hotel 
Co. v. F. C. C., supra. When the Morgan case was first considered 
by the Supreme Court of the United States, it said that the conclu- 
siveness of the findings made “rests upon the assumption that the 
officer who makes the findings addressed himself to the evidence and 
upon that evidence has conscientiously reached the conclusions which 
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he deems to justify. That duty cannot be performed by one who has 
not considered the evidence or argument. . . . The one who decides 
must hear.” But this does not prevent his obtaining the aid of assist- 
ants, who may prosecute inquiries and take evidence. The evidence 
may be sifted and analyzed by competent subordinates, but the officer 
who makes the finding must consider and appraise the evidence. 
Morgan v. U. S., supra. (First Morgan case). It has been held that 
where the officer making the finding was bound to read the evidence, 
the presumption flows from the decision which he signed that he did. 
U. S. v. Standard Oil Co. of California, 20 F. Supp. 427, 449n. 
(1937) (Case involving the administrative procedure of the General 
Land Office, carrying a footnote on the first Morgan case). 

In considering the first Morgan case, the Supreme Court said with 
reference to the filing of a tentative report, “While it would have 
been good practice to have the examiner prepare a report and submit 
it to the Secretary and the parties, and to permit exceptions and argu- 
ments addressed to the points thus presented—a practice found to be 
of great value in proceedings before the Interstate Commerce Com- 
mission—we cannot say that that particular type of procedure was 
essential to the validity of the hearing. The statute does not require 
it and what the statute does require relates to substance and not to 
form.” Morgan v. U. S., supra. (First Morgan case). However, 
when the Court passed on this procedure in the second Morgan case, 
it declared the order null and void because of the failure of the de- 
partment to submit to the parties and afford argument on a report 
formulating the charges against them at some time before issuance of 
the order. Morgan v. U. S., supra. (Second Morgan case). Ina 
later case, involving the legality of a Labor Relations Board order, the 
Supreme Court said that a tentative report was not essential to the 
validity of the hearing. National Labor Relations Board v. Mackay 
Radio and Telegraph Co., 304 U. S. 333, 58 Sup. Ct. 644, 82 L. ed. 86 
(1938). In denying a rehearing of the Morgan case, the Supreme 
Court said that the two cases were not inconsistent because the serving 
of a tentative report was not essential to the validity of the order pro- 
vided that the parties were sufficiently apprised of the contentions of 
the Government. Morgan v. U. S., supra. 

The requirements of a full hearing seem to depend on the nature 
of the governmental power, the individual rights and interests in- 
volved, and administrative efficiency and effectiveness. Note (1937) 
6 Gro. Wasu. L. Rev. 192. Summary proceedings will suffice in 
immigration cases. Nishimura Ekiu v. U. S., 142 U. S. 651, 12 
Sup. Ct. 336, 56 L. ed. 1146 (1892) (Immigration, exclusion pro- 
ceeding, upheld); U. S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L. ed. 1040 (1905). In customs cases, likewise summary proceed- 
ings are sufficient. Buttfield v. Strahan, 192 U. S. 470, 24 Sup. Ct. 
349, 48 L. ed. 525 (1904) (Tariff rate case). In an assessment for 
public improvement case, the courts require a hearing, but in defer- 
ence to the factor of administrative efficiency a hearing at any time 
before the assessment becomes final is sufficient. Hagar Reclamation 
District No. 108 v. U. S., 111 U. S. 701, 4 Sup. Ct. 663, 28 L. ed. 
569 (1884). But a hearing must be afforded which will be adequate 
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and fair to the individual rights and interests involved. Interstate 
Commerce Commission v. Louisville and Nashville R. R. Co., supra. 
In a case involving the setting of rates at the St. Joseph stockyards, 
the Court said that there must be due notice and an opportunity to 
be heard, “the procedure must be consistent with the essentials of a 
fair trial, and the commission must act upon the evidence and not 
arbitrarily.” St. Joseph Stockyards Co. v. U. S., 298 U. S. 38, 51, 
73, 56 Sup. Ct. 720, 725, 735, 80 L. ed. 1033 (1936). In another 
rate case the Court said, “When the rate-making agency of the State 
gives a fair hearing, receives and considers the competent evidence 
that is offered, affords an opportunity through evidence and argument 
to challenge the result, and makes its determinations upon the evidence 
and not arbitrarily, the requirements of procedural due process are 
met, and the question that remains for this Court is not as to the 
mere correctness of the method and reasoning adopted by the regu- 
lating agency but whether the rates it fixes will result in confiscation.” 
Railroad Commission v. Pacific Gas and Electric Co., 302 U. S. 388, 
58 Sup. Ct. 338, 82 L. ed. 327 (1938) (Electric rate case, procedure 
upheld). In the second Morgan case the Court said, “The right to 
a fair hearing embraces not only the right to present evidence but 
also a reasonable opportunity to know the claims of the opposing 
party and to meet them. The right to submit argument implies that 
opportunity; otherwise it is a barren one. Those who are brought 
into contest with the Government in a quasi-judicial proceeding aimed 
at the control of their activities are entitled to be fairly advised of 
what the Government proposes and to be heard upon its proposals 
before it issues its final command. Morgan v. U. S., supra (Second 
Morgan case). 


It is submitted that the secretary fulfilled the requirements of the 
statute in considering the evidence presented in the principal case. 
As a practical matter it was essential that he depend upon conferring 
with his subordinates in making the findings; for, as the Court 
pointed out, there were some 1,000 pages of evidence plus miscel- 
laneous documents. “The rudiments of fair play” were substantially 
met although the attorneys for the market agencies were not per- 
mitted to examine the tentative report and be heard upon it. They 
were fully aware that the whole purpose and probable outcome of the 
hearing would be the reduction of the rates to be charged by the 
agencies in the Kansas City stockyards. They had heard all of the 
evidence which was the basis for the order. They had had the oppor- 
tunity of oral argument. From the evidence and the arguments they 
were fully advised of the general content of the final order and the 
tentative report. The purpose of conferring quasi-judicial power 
upon administrative tribunals is to secure more efficient administra- 
tion and to secure speedier disposal of disputed matters. To make 
the requirement that administrative tribunals follow technical rules 
of procedure will defeat those purposes. Although that procedure 
may insure complete argument of the issues, it will not necessarily in- 
sure due process and may be a hindrance to speedy and efficient ad- 
ministrative action. C.M, 
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ADMINISTRATIVE LAw—Jupicia, REviEw — ADMINISTRATIVE 
PRocEEDINGS—RIGHT OF APPEAL—EXHAUSTING ADMINISTRATIVE 
REMEDIES—INJUNCTIONS.—Southland Industries, Incorporated, ap- 
pealed to the United States Court of Appeals for the District of Co- 
lumbia from an order of the Federal Communications Commission 
granting the application of the Hunt Broadcasting Association for a 
permit to construct a radio broadcasting station. Appellant had inter- 
vened and had participated in the hearing before the commission. Its 
appeal was based on the allegation that the granting of the permit to 
the Hunt company adversely affected its interests in that the new 
station would subject its service to objectionable interference. Sec- 
tion 402 (b) (1) of the Communications Act, 48 Stat. 1064 (1934), 
47 U. S. C. §§ 151-609 (1934), as amended by 50 Stat. 189 (1937), 
provides that an appeal may be taken to the court above mentioned 
“within 20 days after the decision complained of is effective” by any 
applicant or “by any other person aggrieved or whose interests are 
adversely affected” by the decision. Section 405 of the Act provides 
that an application for rehearing may be made within 20 days after 
the effective date of an order “by any party or any person aggrieved 
or whose interests are adversely affected.” The effective date of the 
order was July 13, 1937. Appellant filed with the commission a peti- 
tion for rehearing on July 20. The appeal to the court was taken on 
August 2, which was within the 20 days after the effective date of 
the order and before the commission had acted on the petition for re- 
hearing. Held, that the court was without jurisdiction since the com- 
mission’s jurisdiction over the matter continued by reason of the 
filing of the petition for rehearing; and that an order of the com- 
mission is not final, within the meaning of a statute providing for an 
appeal, until final disposition has been made of an application for 
rehearing, inasmuch as the petition suspends by operation of law the 
running of the 20 days, which are counted anew from the date of the 
final disposition of the petition. Southland Industries, Incorporated, 
v. Federal Communications Commission, Docket No. 7018, decided 
June 15, 1938, 96 F. (2d) 517 (App. D. C. 1938). 

The principle is well settled, although its practical application is 
fraught with difficulties, that one must exhaust all prescribed admin- 
istrative remedies before he is entitled to judicial relief. First Na- 
tional Bank of Greeley v. Board of County Commissioners, 264 U. S. 
450, 44 Sup. Ct. 385, 68 L. ed. 784 (1924) (action not maintainable 
to recover taxes paid under protest, without first pursuing adminis- 
trative remedies, despite an allegation of deprivation of constitutional 
rights) ; Gorham Manufacturing Company v. State Tax Commission 
of New York, 266 U. S. 265, 45 Sup. Ct. 80, 69 L. ed. 279 (1924) 
(suit to enjoin collection of tax dismissed when appellant had disre- 
garded his right of appeal to State Tax Commission) ; Chicago, Mil- 
waukee, St. Paul, and Pacific Railroad Company v. Risty, 276 U. S. 
567, 48 Sup. Ct. 396, 72 L. ed. 703 (1928); Porter v. Investors 
Syndicate, 286 U. S. 461, 52 Sup. Ct. 617, 76 L. ed. 1226 (1932) ; 
United States v. Illinois Central Railroad Company, 291 U. S. 457, 
54 Sup. Ct. 471, 78 L. ed. 909 (1934) (concurring opinion of Mr. 
Justice Stone); WGN v. Federal Radio Commission, 68 F. (2d) 
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432 (App. D. C. 1933) (final action had not been taken by the com- 
mission) ; Red River Broadcasting Company, Inc. v. Federal Com- 
munications Commission, Docket No. 6906, decided May 2, 1938, 
98 F. (2d) 282 (App. D. C. 1938); Woodmen of the World Life 
Insurance Association vy. Federal Communications Commission, 
Docket No. 6994, decided June 15, 1938 (App. D. C. 1938). For a 
discussion of the problem as it relates specifically to the commission 
involved in the instant case, see Keller, J. E., Judicial Control and 
The Communications Commission (1937) 25 Gro. L. J. 930; see 
also Miller, C. A., The Necessity for Preliminary Resort to the In- 
terstate Commerce Commission (1932) 1 Gro. Wasu. L. Rev. 49. 

The doctrine recently was restated forcefully by the Supreme Court 
of the United States and was followed, despite the allegation of the 
plaintiff that it would suffer irreparable injury and a deprivation of 
constitutional rights unless the proceedings of the administrative body 
were enjoined. Myers v. Bethlehem Shipbuilding Corporation, 303 
U. S. 41, 58 Sup. Ct. 459, 82 L. ed. 399 (1938) (suit to enjoin the 
proceedings of the National Labor Relations Board). For a com- 
prehensive analysis of the many questions which arise in connection 
with the judicial review of administrative orders, see Administrative 
Action as a Prerequisite of Judicial Relief, (1935) 35 Cox. L. Rev. 
230. 

When, as is generally the case, the right to appeal is specifically 
granted in the statute creating an administrative body, the questions 
of whether the appeal is judicial or administrative, whether it is ex- 
clusive or merely supplements the appellant’s ordinary legal and 
equitable remedies, or whether it is a prerequisite to such relief, have 
been the subject of much litigation. 

A Federal Court generally will not enjoin the enforcement of a 
commission order when the statute under which the order was made 
authorizes a further administrative review; and whether the review 
provided is administrative or judicial depends upon whether or not 
the reviewing body has been given the power to modify or amend the 
decision of the commission. If it has such power, the review is ad- 
ministrative. Prentis v. Atlantic Coast Line Company, 211 U. S. 
210, 29 Sup. Ct. 67, 53 L. ed. 150 (1908); Farncomb v. City and 
County of Denver, 252 U. S. 7, 40 Sup. Ct. 271, 64 L. ed. 424 (1920) 
(suit to enjoin a tax assessment without first availing himself of the 
opportunity to be heard by the board); Keller v. Potomac Electric 
Power Company, 261 U. S. 428, 43 Sup. Ct. 445, 67 L. ed. 731 
(1923) ; McGregor v. Hogan, 263 U. S. 234, 44 Sup. Ct. 50, 68 L. 
ed. 282 (1923) (suit to enjoin enforcement of an execution for taxes, 
without having taken advantage of the hearing provided); Federal 
Radio Commission v. General Electric Company, 281 U. S. 464, 50 
Sup. Ct. 389, 74 L. ed. 969 (1930); Porter v. Investors Syndicate, 
supra; Schermerhorn v. Holloman, 74 F. (2d) 265 (C. C. A. 10th, 
1934) ; cf. Smith v. Illinois Bell Telephone Company, 270 U. S. 587, 
46 Sup. Ct. 408, 70 L. ed. 747 (1926) (injunction granted where 
there was undue delay on the part of the reviewing commission). 


The same rule has been applied when the plaintiff seeks relief in 
an action at law, based upon his ordinary legal rights, without having 
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first availed himself of statutory administrative remedies. First Na- 

tional Bank of Greeley v. County Commissioners, supra. It is also 

established that mandamus will not lie. Goldsmith v. United States 

(i908 of Tax Appeals, 270 U. S. 117, 46 Sup. Ct. 215, 70 L. ed. 494 
1926). 

Nor may an aggrieved party, under ordinary circumstances, obtain 
an injunction against the enforcement of an order of a commission 
without having first exhausted not only his administrative remedies, 
but also the remedies at law specified in the statute, if such remedies 
are plain, adequate, and complete. White v. Johnson, 282 U. S. 367, 
51 Sup. Ct. 115, 75 L. ed. 388 (1931); American Bond and Mort- 
gage Company v. United States, 52 F. (2d) 318 (C. C. A. 7th, 1931) ; 
First National Bank of Greenville v. Gildart, 64 F. (2d) 873 (C. C. 
A. 5th, 1933); Sykes v. Jenny Wren Company, 78 F. (2d) 729 
(App. D. C. 1935). It is held that the United States District Courts 
have no jurisdiction to grant injunctive relief where the statute grants 
exclusive jurisdiction of review to the Circuit Courts of Appeals; 
and this, even when the plaintiff contests the jurisdiction of the ad- 
ministrative body. Newport News Shipbuilding and Dry Dock Com- 
pany v. Schauffler, 303 U.S. 54, 58 Sup. Ct. 466, 82 L. ed. 406 (1938) ; 
Myers v. Bethlehem Shipbuilding Corporation, supra; Paramino 
Lumber Company v. Marshall, 95 F. (2d) 203 (C. C. A. 9th, 1938) ; 
United Employees Association v. National Labor Relations Board, 
96 F. (2d) 875 (C. C. A. 3d, 1938). If the right of an appeal is 
statutory, the court cannot dispense with its express provisions, even 
to the extent of doing equity. Universal Service Wireless v. Federal 
Radio Commission, 41 F. (2d) 113 (App. D. C. 1930). 

For a survey of the principles which courts have established con- 
cerning their review of administrative orders, see Davison, J. F., 
Administration and Judicial Self-Limitation (1936) 4 Gro. WasH. 
L. Rev. 291. 

If penalties imposed for violation of a regulatory order are so ex- 
cessive as in fact to prohibit an attack on its constitutionality through 
an action at law, equity will give relief. Ex Parte Young, 209 U. S. 
123, 28 Sup. Ct. 441, 52 L. ed. 714 (1908). And when the admin- 
istrative remedy or petition for rehearing is not granted to an ag- 
grieved party as a matter of right, the pursuit of such remedy is not 
a prerequisite to injunctive relief. Prendergast v. New York Tele- 
phone Company, 262 U. S. 43, 43 Sup. Ct. 466, 67 L. ed. 853 (1923). 

The statute involved in the instant case provided for both an ad- 
ministrative and a judicial review, in identical language. It would 
seem, therefore, that the court, in holding that it lacked jurisdiction 
until the administrative remedy had been exhausted, made a correct 
application of the rule. A. ¥. B. 


ADMINISTRATIVE LAW—JupIcIAL REVIEW—RULINGS By ADMINIS- 
TRATIVE BoprES—FINAL Orpers.—By virtue of the authority of the 
Bituminous Coal Act of 1937, 50 Stat. 72 (1937), 15 U. S. C. Supp. 
III § 17 (1937), the National Bituminous Coal Commission required 
all bituminous coal producers of the United States to file with the 
commission information as to “the total costs of tonnage produced and 
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realization prices derived from the sale of coal.’”’ In accordance with 
this order information was filed by the producers. Section 4, Part 
II (a) stated that “. . . [a]ll such records shall be held by the sta- 
tistical bureau as the confidential records of the code member filing 
such information.” Section 2 (a) provided that “. . . [n]o order 
which is subject to judicial review under section 6, and no rule or 
regulation which has the force and effect of law, shall be made or 
prescribed by the Commission, unless it has given reasonable public 
notice of a hearing, and unless it has afforded to interested parties 
an opportunity to be heard, and unless it has made findings of fact. 

.’ The board issued a ruling that the information previously 
filed would be introduced into evidence by virtue of section 10 (a) of 
the Act, “. [i]nformation obtained from the producer which re- 
lates to cost and sales realization is to be confidential, and may be 
disclosed only with the consent of the producer or in evidence in a 
hearing before the Commission or Court... .” This ruling also 
contained a notice that a hearing would be held “in the immediate 
future” to establish the minimum prices for each of the marketing 
districts of the United States. The petitioners objected to the intro- 
duction of this information filed by them and other coal producers 
on the basis that it was confidential and thus should not be opened 
to public inspection. After hearings had been held upon this ob- 
jection the board ruled that the information should be included in 
the record. An appeal was taken by the petitioners to the United 
States Court of Appeals for the District of Columbia. Held, that 
procedural rulings by the board were not subject to judicial review 
and therefore the petition was dismissed as the court did not have 
jurisdiction. Mallory Coal Co. v. National Bituminous Coal Com- 
mission, United States Court of Appeals for the District of Columbia, 
No. 7178, August 1, 1938. 

Preliminary procedural orders of administrative bodies are not 
subject to judicial review. United States v. Illinois Central Railroad 
Co., 244 U. S. 82, 37 Sup. Ct. 584, 61 L. ed. 1007 (1917) (I. C. C. 
issued an order for hearings on question of reparations for failure 
to furnish cars) ; Natural Gas Co. v. Slattery, 302 U. S. 300, 58 Sup. 
Ct. 199, 82 L. ed. (adv. op.) 205 (1937) (Illinois commission 
ordered records be made available for inspection) ; F. P. C. v. Metro- 
politan Edison Co., 304 U. S. 375, 58 Sup. Ct. 963, 82 L. ed. (adv. 
op.) 948 (May 23, 1938) (in a rehearing the F. P. C. did not re- 
strict themselves to the issues of the rehearing); Chamber of Com- 
merce v. F. T. C., 280 Fed. 45 (C. C. A. 8th, 1922) (F. T. C. denied 
motions made preliminary to a hearing); Ames Baldwin Wyoming 
Co.v.N.L. R. B., 73 F. (2d) 489 (C. C. A. 4th, 1934) (N. L. R. B. 
ordered an election to be held); United Employees Association v. 
N. L. R. B., 96 F. (2d) 875 (C. C. A. 3d, March 18, 1938). In 
final orders adequacy of procedure is subject to judicial review. 
Witchita Railroad & Light Co. v. Public Utilities Commission of 
Kansas, 260 U. S. 48, 43 Sup. Ct. 51, 67 L. ed. 124 (1922) (an order 
for the change of the contractual rate for the supplying of electricity) ; 
Morgan v. United States, 304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 
(adv. op.) 757 (April 25, 1938) (hearings for fixing rates for stock- 
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yards and packers) ; Saltzman v. Stromberg-Carlson Telephone Mfg. 
Co., 46 F. (2d) 612 (App. D. C. 1931) (a change without notice of 
the frequency of two radio stations); Heitmeyer v. F. C. C., 95 F. 
(2d) 91 (App. D. C. 1937) (hearing in re construction of a new 
radio station) ; American Sumatra Tobacco Corp. v. S. E. C., 93 F. 
(2d) 236 (App. D. C. 1937) (publication of confidential information 
filed with the commission). Before the courts can take jurisdiction 
upon appeal the administrative remedies must first be exhausted. 
Goldsmith v. Board of Tax Appeals, 270 U. S. 117, 46 Sup. Ct. 215, 
70 L,. ed. 494 (1926) (an application to practice before the board) ; 
Natural Gas Co. v. Slattery, supra; Myers v. Bethlehem Shipbuild- 
ing Corp., 303 U. S. 41, 58 Sup. Ct. 459, 82 L. ed. (adv. op.) 399 
(January 31, 1938) (an action to enjoin the National L. R. B. from 
holding a hearing) ; Red River Broadcasting Co. v. Federal C. C., 98 
F. (2d) 282 (App. D. C. May 2, 1938) (an application for the estab- 
lishment of a broadcasting station). Negative orders are not subject 
to judicial review. Proctor and Gamble v. United States, 225 U. S. 
282, 32 Sup. Ct. 761, 56 L. ed. 1091 (1912) (Interstate C. C. declined 
to change rules adopted in re demurrage); Lehigh Valley Railroad 
Co. v. United States, 243 U. S. 412, 37 Sup. Ct. 397, 61 L. ed. 819 
(1917) (I. C. C. refused to extend statutory time in a situation where 
railroads were prohibited from owning a common carrier by water 
when the railroad might compete with the same); St. Louis South- 
western Railway Co. v. I. C. C., 264 U. S. 64, 44 Sup. Ct. 294, 
68 L. ed. 565 (1924) (I. C. C. refused to open the books upon which 
evaluations were made before time for the hearing); United States 
v. Griffin, 303 U. S. 226, 58 Sup. Ct. 601, 82 L. ed. (adv. op.) 555 
(February 28, 1938) (1. C. C. declined to increase compensation for 
carrying mail); Shannahan v. United States, 303 U. S. 596, 58 
Sup. Ct. 732, 82 L. ed. (adv. op.) 740 (April 4, 1938) (a finding 
that a railway is not a “street, interurban or suburban railway’’) ; 
Pittsburgh & W.Va. Ry. Co. v. I. C. C., 293 Fed. 1001 (App. D. C. 
1923) (application to issue additional stocks and bonds); Third 
Avenue Railway Co. v. S. E. C., 85 F. (2d) 914 (C. C. A. 2d, 1936) 
(request for amendment to annual financial form) ; Newport Electric 
Corp. v. F. P. C., 97 F. (2d) 580 (C. C. A. 2d, June 13, 1938) 
(denial of application for merger). Tentative and advisory rulings 
are not subject to judicial review. Delaware & Hudson Co. v. United 
States, 266 U. S. 438, 45 Sup. Ct. 153, 69 L. ed. 369 (1925) (tenta- 
tive evaluation of property); Norwegian Nitrogen Products Co. v. 
United States, 288 U. S. 294, 53 Sup. Ct. 350, 77 L. ed. 796 (1933) 
(recommendations by Tariff Commission to the President). 


H. O. M. 


Group HEALTH—CorPORATE PRACTICE OF MEpICINE—HEALTH 
INSURANCE—SOCIALIZED MeEpiciNnE.—Group Health Association, a 
non-profit corporation organized under Title 5, Chap. 5, Section 120 
of the District of Columbia Code, was charged by the United States 
District Attorney for the District of Columbia, with the illegal prac- 
tice of medicine, and it was given notice to suspend such practice or 
he would file a bill for an injunction or institute legal proceedings 
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looking to the involuntary dissolution of the plaintiff corporation. 
Held, that plaintiff was not illegally engaged in the practice of medi- 
cine where it appeared plaintiff did not in any way attempt to control 
the manner in which the physicians, hired by the plaintiff, attended 
or prescribed for the members of the corporation. Group Health 
Assn v. David A. Pine, U. S. D. C. District of Columbia, Equity 
No. 66392. July 27, 1938. 

It is an established doctrine that corporations cannot engage in the 
practice of such professions as law, medicine, or dentistry. People v. 
Merchants’ Protective Ass'n, 189 Cal. 531, 209 Pac. 363 (1922); 
People v. Ass'n of Taxpayers, 354 Ill. 102, 187 N. E. 823 (1933) ; 
People v. United Medical Service, 362 Ill. 442, 200 N. E. 157 (1936) ; 
People v. Painless Parker, Dentist, 85 Colo. 304, 275 Pac. 928, cert. 
den., 280 U. S. 566 (1929). 


Is a group health policy a contract to supply medical services, or a 
contract to indemnify for medical expenses? If it is a contract to 
indemnify it is an insurance contract. Physicians’ Defense Co. v. 
Cooper, 199 Fed. 576 (C. C. A. 9th, 1912). If it is an insurance 
contract the group health corporation must comply with the applicable 
state insurance laws. In cases involving corporations organized for 
profit the group health policy has been held a contract by the corpora- 
tion to supply medical services, and therefore illegal, as such consti- 
tuted the practice of medicine. Pacific Employers Insurance Co. v. 
Carpenter, 10 Cal. App. (2d) 592, 52 P. (2d) 992 (1935); Calif. v. 
Pacific Health Corp., Inc., 82 P. (2d) 429 (Calif. 1938). 

In holding that a corporation may not lawfully engage in the prac- 
tice of one of the learned professions the courts do not distinguish be- 
tween practice by the corporation, and the employment by it of 
licensed professional men to practice for it. Re Otterness, 181 Minn. 
254, 232 N. W. 318 (1930); Re Co-operative Law Co., 198 N. Y. 
478, 92 N. E. 15 (1910); Land Title Abstract & Trust Co. v. 
Dworken, 129 Ohio St. 23, 193 N. E. 650 (1934); Calif. v. Pacific 
Health Corp., Inc., supra; People v. United Medical Service, supra; 
People v. Painless Parker, Dentist, supra. Contra: State v. Brown, 
37 Wash. 97, 79 Pac. 635 (1905); State Electro-Medical Institute v. 
State, 74 Neb. 40, 103 N. W. 1078 (1905); State v. Lewin, 128 Mo. 
App. 149, 106 S. W. 581 (1907); and State Electro-Medical Insti- 
tute v. Platner, 74 Neb. 23, 103 N. W. 1089 (1905). 


The distinction in the group health cases would seem to lie in the 
nature of the corporation, whether non-profit or profit. Calif. v. 
Pacific Health Corp., Inc., supra. Fraternal, employee, hospital asso- 
ciations, colleges and universities have been rendering such services 
to their members for years, and the propriety of such action is not 
questioned. See also Butterworth v. Boyd, 82 P. (2d) 429 (Calif. 
1938). 

In view of the widespread need for socialized medicine (See: 
MeEpicaL CARE FOR THE AMERICAN PEOPLE, 1932) and the current 
trend in that direction, it would seem that the courts should be will- 
ing, in the case of the non-profit organizations, to say that public 
policy sanctions the group health corporations. W. W. A. 
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LABOR REGULATIONS—NATIONAL LABOR RELATIONS BoaRD—Un- 
FAIR LABOR PRACTICES—JURISDICTION—INTERSTATE COMMERCE— 
NEWSPAPERS—CEASE AND Desist OrpERS.—The National Labor Re- 
lations Board seeks to enforce its order directed to respondents to 
cease and desist from unfair labor practices, and to post notices that 
it would so desist as ordered. Jurisdiction of the board is claimed 
on the grounds that while respondent is a daily newspaper with little 
interstate circulation, it gathers news from outside the state on a large 
scale, solicits a great deal of its advertising outside the state, and 
imports a large part of its ink and paper. Held, that the facts found 
by the board justify the conclusion that respondent’s business is one 
which affects commerce among the several states within the meaning 
of the National Labor Relations Act, but that the order should be 
modified as to the posting of the “cease and desist” notice, so that it 
may avoid an inference of confession of an illegal act on the part of 
the employer. N. L. R. B. v. A. S. Abell Co., 97 F. (2d) 951 
(C. C. A. 4th, 1938). 

The National Labor Relations Board is empowered to prevent any 
person from engaging in any unfair labor practices affecting com- 
merce. 49 Stat. 453 (1935), 29 U. S. C. Supp. I § 160 (1935). It 
is very clearly stated that “affecting commerce” means putting a bur- 
den or obstruction on commerce or the free flow of commerce, or 
leading to a labor dispute burdening or obstructing commerce. 49 
Stat. 450 (1935), 29 U. S. C. Supp. I § 152 (1935). The consti- 
tutionality of this definition was established in the first Supreme 
Court test of the so-called Wagner Act. N. L. R. B. v. Jones and 
Laughlin Steel Corp., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 
(1937). Whether the decision in the last mentioned case was a re- 
versal of the views taken by the Supreme Court in Carter v. Carter 
Coal Co. was, and probably is, a moot point. Carter v. Carter Coal 
Co., 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). See dis- 
senting opinion in Santa Cruz Packing Co. v. N. L. R. B., 303 U. S. 
453, 58 Sup. Ct. 656, 82 L. ed. (adv. op.) 653 (1938). It was 
clearly stated in the Carter case that Congress had no power to regu- 
late or control an industry which manufactured products for inter- 
state commerce, if the activities of the company were otherwise local. 
This was in conflict with a previous decision by the same tribunal to 
the effect that where the employees are engaged in manufacturing 
alone, a purely local interest, this does not hinder a finding that the 
company was engaged in interstate commerce. Indiana Farmer’s 
Guide Pub. Co. v. Prairie Farmer Pub. Co., 293 U. S. 268, 55 Sup. 
Ct. 182, 79 L. ed. 356 (1934) (farm magazines). After the Wagner 
Act, it was held that the jurisdiction of the board applied: where all 
activities of manufacture took place within the state, but 99.57% of 
the raw materials were obtained from other states, and 82.8% of the 
finished product was sold outside the state. N.L. R. B. v. Friedman- 
Harry Marks Clothing Co., Inc., 301 U. S. 58, 57 Sup. Ct. 645, 81 
L. ed. 921 (1937) (garments); where the raw materials were raised 
in the state, but fuel and machinery were gotten from outside in large 
part, and 75% of the goods were shipped outside. N. L. R. B. v. 
Wallace Mfg. Co., 95 F. (2d) 818 (C. C. A. 4th, 1938) (cotton 
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goods) ; where all activities were intrastate, but 90% of the product 
was shipped to points outside. N. L. R. B. v. Carlisle Lumber Co., 
94 F. (2d) 138 (C. C. A. 4th, 1937) ; where all materials were ob- 
tained within the state, but 90% of the product was marketed else- 
where, the court saying, “they have a close, intimate, and substantial 
relation to commerce among the several states.” Mooresville Cotton 
Mills v. N. L. R. B., 94 F. (2d) 61 (C. C. A. 4th, 1938). Similarly, 
the gathering and the disseminating of news to the various states was 
held to constitute an industry affecting interstate commerce. Asso- 
ciated Press v. N. L. R. B., 301 U.S. 103, 57 Sup. Ct. 650, 81 L. ed. 
953 (1937). It will be observed that in all these cases, several of 
which were cited in support of the proposition of the principal case, 
the manufacturer or producer was either seeking, or actually had a 
wide distribution outside the state where the business was located. 
The Supreme Court has further liberalized the scope of the board’s 
jurisdiction, as for example, where all the raw materials were gath- 
ered and manufactured within the state, but the company was selling 
37% of its product outside the state. Santa Cruz Packing Corp. v. 
N.L.R. B., supra. The criterion in all these cases, has been the ef- 
fect upon commerce, and not the source of the injury. N. L. R. B. 
v. Jones and Laughlin Steel Co., supra. In the principal case, that 
of a daily paper, devoted as such journals primarily are, to the needs, 
or to the moulding of opinion of the community in which it is located, 
it is perhaps more difficult to see how interstate commerce is affected. 
The court succeeds in finding this element from the fact that a great 
deal of the ink and paper used by respondent came through interstate 
commerce, that much of the news printed was gathered in other states, 
and that advertising was largely solicited outside the state. The 
scope of jurisdiction of the board seems to be considerably widened 
as a result of the present decision. In only one other case have the 
courts approached the breadth of the principal case: where a public 
utility not engaged in interstate commerce was held to come within 
the jurisdiction of the labor board, because a labor dispute would 
affect several customers who themselves were engaged in interstate 
commerce. Consolidated Edison Co. v. N. L. R. B., 95 F. (2d) 390 
(C. C. A. 2d, 1938). But in the latter case it was clearly shown that 
a strike would have a direct effect on the customers using the com- 
pany’s power in interstate commerce. This element is lacking in the 
principal case, where the effect, if any, would be indirect. 

The case also sets a limitation on the affirmative action the board 
may take in ordering the employer to effectuate the policies outlined 
in the act. 49 Stat. 453 (1935), 29 U. S. C. Supp. I § 160 (c) 
(1935). Nearly all the board’s orders require the posting of notice 
so that the employees may become aware of any changed status in 
their labor relations as a result of the board’s ruling. These have 
several times been upheld in cases before a judicial court of review. 
Thus an order to post for 30 days notice that the corporation would 
not discharge or discriminate against members or those desiring to 
become members of the labor union, was allowed. WN. L. R. B. v. 
Jones and Laughlin Steel Corp., supra. Similarly an order that 
“they post conspicuous notices in all the places of business where such 
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employees are engaged stating that the association (company-backed 
union) is so disestablished and that respondents will refrain from any 
such recognition thereof.” N. L. R. B. v. Pennsylvania Greyhound 
Lines Inc., 303 U. S. 272, 58 Sup. Ct. 577 (1938). Also an order 
that respondent withdraw recognition from an employee’s organiza- 
tion and disestablish it as a bargaining agency. N. L. R. B. v. Wal- 
lace Mfg. Co., 95 F. (2d) 818 (C. C. A. 4th, 1938); N. L. R. B. v. 
J. Freezer & Son, Inc., 95 F. (2d) 840 (C. C. A. 4th, 1938); an 
order to post notices stating that it would “cease and desist from 
aforesaid unfair practices.” N. L. R. B. v. Oregon Worsted Co., 
96 F. (2d) 193 (C. C. A. 9th, 1938). But in all these cases, no issue 
on the direct point of validity of such orders was made, and in none 
of them was the defense raised that the employer would thus have to 
confess to the commission of an illegal act. It may be doubted 
whether the suggestion of the court as a substitution for the board’s 
order is a material variation from what the original order intended. 
The court suggests, “the purposes of the act will be fully met in this 
respect if the employer is required to post in a conspicuous place a 
notice to its employees which contains a copy of the order of the 
board, with its enumeration of the actions from which the employer 
has been ordered to cease and desist, and of the affirmative actions 
which it is required to take, including, in the latter, a posting of a 
copy of the order of the board, together with a statement that the 
order has been approved by this court and is binding upon the em- 
ployer.” That the board intended more than this from the employer 
is a question for argument. At any rate, the board may not seek to 
destroy any of the personal rights of the employer. * 


MuNIcIPAL CoRPORATIONS—EMPLOYEES—Group HEALTH Sys- 
TEM—MUNICIPAL AFFAIRS.—By an amendment to the charter of the 
city and county of San Francisco a “health service system” was estab- 
lished for municipal employees. CaLIFoRNIA STaTUTES 1937, 2782. 
The plan is to be administered by a “Health Service Board,” consist- 
ing of nine members, elected for three-year terms by members of the 
system. With certain stated exceptions, all employees who are mem- 
bers of the retirement system are members of the health service sys- 
tem. Employees, as members, and their dependents are entitled to 
medical care and hospitalization, choosing their own doctors and hos- 
pitals, subject to the rules and regulations of the Board. Payment 
for such care is to be made out of a fund created by monthly deduc- 
tions from the compensation of the members. The amount of these 
deductions is determined by the Board. The municipality is not 
chargeable with any liabilities incurred by the system, nor may it 
appropriate or contribute funds for the purpose of the system. The 
controller of the city and county makes the deduction and deposits 
them with the treasurer to the credit of the system. Upon refusal to 
make available these funds the Board filed a petition for a writ of 
mandate to compel the release of the funds. Held, that the charter 
provision for a group health service system for municipal employees 
is an exercise of a proper local power under the Constitution of the 
State of California providing for municipal home rule. Butterworth 
v. Boyd, 82 P. (2d) 434 (Calif. 1938). 
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The term “municipal affairs,” and like terms, though used exten- 
sively in constitutions and statutes, is not capable of exact definition. 
1 McQuiniin, Municipal Corporations, (2d ed. 1928) § 194. 
Legislative determination of what is a municipal affair within the 
Constitution is entitled to great weight, though not absolutely con- 
trolling. Van Gilder v. City of Madison, 222 Wis. 58, 267 N. W. 25 
(1936). 

In addition to simple compensation, municipal corporations have 
recognized the duty of protecting and providing for their employees, 
and have employed various means to accomplish that end. In many 
jurisdictions, under appropriate legislation, pension and retirement 
systems for the benefit of municipal employees have been established, 
without violation of the Constitution or general law of the state. 
People v. Abbott, 274 Ill. 380, 118 N. E. 696 (1916); Bowler v. 
Nagel, 228 Mich. 434, 200 N. W. 258 (1924); Board of Trustees 
v. Schupp, 223 Ky. 269, 3 S. W. (2d) 606 (1928); note (1924) 37 
A. L. R. 1164; cf., State v. Wilmington, 3 Harr. (Del.) 238, 134 
Atl. 694 (1926). Municipal corporations are subject to, and their 
employees have the benefit and protection of, workmen’s compensa- 
tion acts unless there is some provision of the act which is clearly 
indicative of an intention to exclude them. City of Rock Island v. 
Industrial Commission of Illinois, 287 Ill. 76, 122 N. E. 82 (1919) ; 
Esque v. City of Huntington, 104 W. Va. 110, 139 S. E. 469 (1927) ; 
Carruthers v. City of Hawkinsville, 46 Ga. App. 607, 168 S. E. 120 
(1933); cf., Simpson v. Kansas City, 137 Kan. 915, 22 P. (2d) 955 
(1933) ; Forest Preserve District of Cook County v. Industrial Com- 
mission, 357 Ill. 389, 192 N. E. 342 (1934). But even where work- 
men’s compensation acts are not applicable to municipal corporations 
and their employees, the corporation may take out insurance with non- 
mutual companies in favor of their employees, which will afford them 
a similar measure of protection. McCaleb v. Continental Casualty 
Co., 116 S. W. (2d) 679 (Texas, 1938). Municipal corporations 
may provide for the taking out of group insurance for employees 
where it may be said that the premiums are paid out of contributions 
from the salaries of the employees. State v. City of Memphis, 147 
Tenn. 658, 251 S. W. 46 (1923); Nohl v. Board of Education of 
the City of Albuquerque, 27 N. M. 232, 199 Pac. 373 (1921); cf., 
People v. Dibble, 189 N. Y. S. 29 (1921); aff'd on other grounds, 
231 N. Y. 593, 132 N. W. 901 (1921). 

It has been recently held that associations or corporations may be 
formed for the purpose of providing their members with medical care 
and hospital services. Where the association does not in any way 
undertake to control the practice of the physicians it employs, it is 
not considered engaged in the practice of medicine nor in the busi- 
ness of insurance as regulated by the statute. Group Health Asso- 
ciation v. Moor, U. S. D. C. for the Dist. of Col., No. 66392, July 
27, 1938; see People v. Pacific Health Corporation, 82 P. (2d) 429 
(Calif., 1938) (making reference to the principal case, and decided 
the same day). 

The plan adopted in San Francisco, which tends to increase the 
availability of adequate medical service and at the same time to pro- 
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tect the public and the profession, affords a legally practical method, 
though somewhat restricted, for acquiring medical and hospital serv- 
ices through group action. 


For discussion of group health associations as illegal practice of 
medicine see (1938) 7 Geo. Wash. L. Rev. 120. L. L. TF. 


TAxaTION — Municipal, Corporations — ANNEXATION—STATE 
PRIVILEGE TAxX—JURISDICTION To TaAx—DuvueE Procrss.—Maryland 
Statute Law provides that the Maryland Jockey Club of Baltimore 
City, as a condition precedent to its using the Pimlico Race Track 
which it owns for horse racing, pay a license tax of $6000 a day, as 
do all other mile tracks in the state, for the use of the state and, 
unlike other mile tracks, a license fee of $3000 per day to the Mary- 
land Racing Commission for the exclusive use of Baltimore County 
in maintaining its county road system. Prior to the Annexation Act 
of 1918, Chapter 82, Pimlico Race Track was in Baltimore County 
and the $3000 per day license fee was paid to the county. This 
Act made the territory in which the Track was situated a part of 
Baltimore City, but the $3000 per day fee payable to Baltimore 
County was continued and has been paid until this year, although 
the company owned no property in the county. This year the Club 
tendered the Commission the $6000 per day fee with its request for 
a license to hold a meet, and the Commission refused it, demanding 
the additional $3000 fee required by law. The Club sued for relief, 
requesting an injunction to require the Commission to issue the 
license on the payment of the $6000 fee only. Held, that the imposi- 
tion of the license fee in question is arbitrary and illegal in that it 
deprives the Jockey Club of its property without due process of law, 
contrary to the 14th Amendment to the Federal Constitution. A 
state cannot tax persons within one municipal organization to aid 
local improvements in a different muicipal unit which furnishes no 
governmental service to the taxpayer. Maryland Jockey Club of 
Baltimore City v. Spencer, Maryland Circuit Court, Baltimore City, 
Sept. 21, 1938, see 6 U. S. Law Week 110. 

A state legislature has the right to make different taxing provisions 
for distinct classes and areas in the enactment of its license laws, and 
the exercise of such power doesn’t conflict with constitutional rights 
as to due process if the limitations are not clearly unreasonable. State 
v. Shapiro, 131 Md. 168, 101 Atl. 703 (1917). Although the taxing 
powers of a state are broad, it has no such control over the funds of 
one of its political subdivisions that it may divert the tax money 
received from the citizens of one subdivision for the benefit of an- 
other. Yamhill County v. Foster, 53 Ore. 124, 99 Pac. 286 (1909) ; 
Amos v. Mathews, 126 So. 308, 99 Fla. 1 (1930); Robinson v. 
Norfolk, 108 Va. 14, 60 S. E. 762 (1908). The maintenance of a 
county road system is a public purpose and as such is a legitimate 
object of taxation so far as it concerns the residents of that county, 
but not as regards the people of the state at large. The tax must be 
restricted to persons in the county benefited. BLAcK CoNSTITUTIONAL 
Law (4th ed. 1927) 442; Wells v. Weston, 22 Mo. 384, 66 Am. 
Dec. 627 (1856). The maintenance of Baltimore County’s roads is 
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no special benefit to the Race Track, and it should not be subjected 
to a special tax. No one can be taxed specially except for a public 
purpose, or unless he is benefited differently from the general tax- 
paying public. Lansing v. Jenison, 201 Mich. 491, 167 N. W. 947 
(1918); Duniway v. Cellars-Murton Co., 92 Ore. 113, 179 Pac. 
561 (1919); Re Seattle, 66 Wash. 327, 119 Pac. 852 (1911); Mc- 
QuILLIN, Municipal CorporaTions (2d ed. 1928) §§ 2166, 2193. 

A state can use its general funds for general road construction 
throughout the state, but it cannot exact a special tax from a person 
in one political sub-unit and divert the whole of the proceeds to an- 
other sub-unit for the purpose of road construction. Amos v. Ma- 
thews, supra. In Prince George’s County v. Laurel, 70 Md. 443, 17 
Atl. 388 (1889), it was held that the county could not pay to the town, 
for road construction within the town, the amount of real estate tax 
levied by the county on town property, as by so doing, the town was 
being exempted from paying its share of the expenses of the county 
and state government. A town or county has no right, nor can it be 
empowered by the legislature, to tax property or levy license fees on 
businesses outside its limits for purpose of revenue only, on the 
theory that such property was generally receiving benefits from the 
town or county levying the tax. 1 CooLky, TAxaTIon (4th ed. 1924) 
224; Wells v. Weston, supra; Robinson v. Norfolk, supra; Oneida 
v. Pearson Hardwood Flooring Co., Inc., 169 Tenn. 449, 88 S. W. 
(2d) 998 (1935). However, when expressly empowered, a municipal 
corporation may, in the exercise of its police power, as a means of 
regulation, license certain occupations located outside its territorial 
limits. Standard Chemical and Oil Co. v. City of Troy, 201 Ala. 89, 
77 So. 383 (1917); People v. Raims, 20 Colo. 489, 39 Pac. 341 
(1895); McQuiLuin, MunicipaAL CorPoraTiIons (2d ed. 1928) § 
1095. Also, a state legislature may empower a city to levy a special 
assessment on property adjacent to, as well as within, the city for a 
specific benefit such as a street improvement. Brooks v. Baltimore, 
48 Md. 265 (1877). The license tax in the Jockey Club case was, of 
course, levied for revenue and not for the exercise of police power nor 
for any special benefit to the Club. 

Municipal corporations are mere instrumentalities of the state for 
convenient administration of local government. Their powers may be 
enlarged, abridged or entirely withdrawn, and their boundaries 
changed at the pleasure of the legislature, so long as rights of existing 
creditors of the old corporations are not infringed. Mt. Pleasant v. 
Beckwith, 100 U. S. 514, 25 L. ed. 699 (1879) ; Williamson v. New 
Jersey, 130 U. S. 189, 9 Sup. Ct. 453, 32 L. ed. 915 (1889); Louisi- 
ana ex rel. Folsom Bros. v. New Orleans, 109 U. S. 285, 3 Sup. Ct. 
211, 27 L. ed. 936 (1883). Thus, in the Jockey Club case, the 
county’s contention that the continued payment to it of the license 
fee was in exchange for a purported cession of territory is without 
basis. A “cloakroom agreement” by members of the legislature that 
the county would retain the revenue from the Race Track would 
have no effect on the Maryland Jockey Club, as the latter was not 
a party to the agreement. R. N. S. 
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TAXATION—UNITED STATES—STATES—INTERGOVERNMENTAL Im- 
MUNITY—SALARY OF EMPLOYEE OF STATE INSTRUMENTALITY—PortT 
AutTHority oF New YorK.—The Port of New York Authority is 
a bi-state corporation, created by compact between New York and 
New Jersey and authorized to acquire and operate transportation 
facilities within a specified area. Pursuant to legislative authority, 
it has built and operates for toll certain bridges and tunnels and 
derives income from the operation of an inter-state bus line. Its 
property and securities are exempt by statute from state taxation 
and various statutes declare that its activities are “in all respects for 
the benefit of the people of the two states. . . .” and that it “.. . shall 
be regarded as performing a governmental function. ...” Re- 
spondents, a construction engineer and two assistant managers for 
the Authority, were assessed deficiencies by the Commissioner for 
failure to return their salaries as taxable income. The Board of Tax 
Appeals ruled that the Authority performed a public function and 
that the salaries of its employees were therefore exempt from federal 
income tax. On affirmance of the rule by the Circuit Court, certiorari 
was granted to review the decision. Held, that the tax upon re- 
spondents’ incomes is valid, since it neither precludes nor threatens 
unreasonably to obstruct any function essential to the continued exist- 
ence of the state government. Helvering v. Gerhardt, 304 U. S. 405, 
58 Sup. Ct. 969, 82 L. ed. 962 (adv. op.) (1938); rehearing denied 
October 10, 1938. 


Intergovernmental tax immunity first made its appearance in Su- 
preme Court history as an incident to the doctrine of national suprem- 
acy asserted by Chief Justice Marshall in McCulloch v. Maryland, 
4 Wheat. 316, 4 L. ed. 579 (U. S. 1819). The Court, holding un- 
constitutional a state stamp tax on notes of the Bank of the United 
States, declared a “total failure” of power in the states to tax the 
means employed by the national government to execute its Constitu- 
tional powers. In Osborn v. Bank of the U. S., 9 Wheat. 738, 6 L. 
ed. 204 (U. S. 1824) the principal of national supremacy was re- 
iterated, this time to invalidate an Ohio statute imposing, in effect, a 
discriminatory tax upon the right of the Bank to do business within 
the state. And again, in Weston v. City Council of Charleston, 2 Pet. 
449, 7 L. ed. 481 (U. S. 1829) tax immunity was invoked to protect 
federal securities from a municipal tax in which they were specifically 
named. Dobbins v. Commissioners of Erie Co., 16 Pet. 435, 10 L. ed. 
1022 (U. S. 1842) annulled a tax laid upon the salary of a captain 
in the revenue cutter service, “. . . as officer of the United States, for 
his office, as such... .”” The Bank Tax Cases, 3 Wall. 573, 18 L. ed. 
229 (U. S. 1865) held invalid a state tax on shares owned by indi- 
viduals in national, but not state, banking institutions, but Society 
for Savings v. Coite, 6 Wall. 594, 18 L. ed. 897 (U. S. 1868) upheld 
a state tax on total deposits of savings banks, though such deposits 
included United States securities declared exempt from taxation by 
Congress. 

Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (U. S. 1870) which 
held unconstitutional a federal income tax, as applied to the salary 
of a state probate judge, marked the origin of the period of reciprocity 
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of immunity between national and state governments. In addition, it 
extended the principle to include a nondiscriminatory tax on indi- 
vidual income. From this point, immunity degenerated from a rule 
of necessity (“the great law of self-preservation,” Collector v. Day) 
to a judicial dogma. 


Of paramount consideration prior to Collector v. Day, the effect of 
the tax gave way to doctrinaire classifications of subject matter. Ac- 
tivities deemed “essential functions” of state government were ac- 
corded immunity, U. S. v. B. & O. R. R. Co., 17 Wall. 322, 21 L. ed. 
597 (U. S. 1872) (municipal investment in railroad declared ex- 
empt), Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 15 
Sup. Ct. 673, 39 L. ed. 759 (1895) (tax on income of private in- 
vestor in state bonds held to threaten borrowing power of state), 
Ambrosini v. U. S., 187 U. S. 1, 23 Sup. Ct. 1, 47 L. ed. 49 (1902) 
(surety bonds executed by state in exercise of police power exempt) 
Indian Motorcycle Co. v. U. S., 283 U. S. 570, 51 Sup. Ct. 601, 
75 L. ed. 1277 (1931) (sale of motorcycle to municipal police unit), 
Brush v. Commissioner, 300 U. S. 352, 57 Sup. Ct. 495, 81 L. ed. 
691 (1937) (salary of municipal water-works’ engineer) while ac- 
tivities considered not to be essential to the preservation of state 
government were denied immunity; South Carolina v. United States, 
199 U. S. 437, 26 Sup. Ct. 110, 50 L. ed. 261 (1905), Ohio v. Helver- 
ing, 292 U. S. 360, 54 Sup. Ct. 725, 78 L. ed. 1307 (1933) (state 
control of liquor business), Helvering v. Powers, 293 U. S. 214, 55 
Sup. Ct. 171, 79 L. ed. 291 (1934) (salaries of trustees appointed 
by state to operate street railway held not exempt). 


Tenuous distinctions were devised to evade, without overruling, 
embarrassing precedents. A tax on a sale to the government, Pan- 
handle Oil Co. v. Mississippi, 277 U. S. 218, 48 Sup. Ct. 451, 72 L. 
ed. 857 (1928) (state excise tax on gasoline sales void as applied to 
sale to U. S. Coast Guard) was distinguished from a tax on a sale 
to a government contractor; Trinity Construction Co. v. Grosjean, 
291 U. S. 466, 54 Sup. Ct. ‘469, 78 L. ed. 918 (1934); the sale of 
goods to the government, Panhandle case, supra, and the storage of 
goods to be sold to the government, Graves v. Texas Co., 298 U. S. 
393, 56 Sup. Ct. 818, 80 L. ed. 1236 (1936) were held immune, while 
the transportation, Wheeler Lumber Bridge & Supply Co. v. U. S., 
281 U.S. 572, 50 Sup. Ct. 419, 74 L. ed. 1047 (1929) and the manu- 
facture, Liggett & Myers Tobacco Co. v. U. S., 299 U. S. 383, 57 
Sup Ct. 239, 81 L. ed. 294 (1937) of goods sold to the United States 
were held liable for tax. Employees drawing “fixed salaries and 
compensation” in the performance of essential federal functions, were, 
“as a necessary corollary” immune, People ex rel. Rogers v. Graves, 
299 U. S. 401, 57 Sup. Ct. 269, 81 L. ed. 306 (1937) while inde- 
pendent contractors, Metcalf & Eddy v. Mitchell, 269 U. S. 514 
46 Sup. Ct. 172, 70 L. ed. 384 (1926) (consulting sanitary engineers 
to states) and James v. Dravo Const. Co., 302 U. S. 134, 58 Sup. Ct. 
208, 82 L. ed. 125 (adv. op.) (1937) (contractor building locks and 
dams for federal government) must pay tax on their incomes and 
profits. Multiplying the discord was the fact that each immunity con- 
ceded to one government must, in time, result in a reciprocal con- 
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cession to the other. See, for instance, Gillespie v. Oklahoma, 257 
U. S. 501, 42 Sup. Ct. 171, 66 L. ed. 338 (1922) (income of lessee 
of Indian lands, from sale of oil and gas, held exempt from state tax) 
and Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 52 Sup. Ct. 
443, 76 L. ed. 815 (1932) (income from oil and gas sales of lessee of 
lands granted to state for benefit of schools exempt from federal tax) 
decided on authority of the Gillespie case. 

Both of the latter cases, however, were overruled in Helvering v. 
Bankline Oil Co., 303 U. S. 362, 58 Sup. Ct. 616, 82 L. ed. 618 (adv. 
op.) (1938) and Helvering v. Mountain Producers Corp., 303 U. S. 
376, 58 Sup. Ct. 623, 82 L. ed. 607 (adv. op.) (1938) decided in 
the October, 1937 session of the court, a session notable for other 
decisions invading tax exemptions. Note (1938) 6 Gro. Wasn. L. 
Rev. 464; Helvering v. Therrell, 303 U. S. 218, 58 Sup. Ct. 539, 
82 L. ed. 537 (adv. op.) ; James v. Dravo Const. Co., supra; Allen v. 
Univ. of Georgia, 304 U. S. 439, 58 Sup. Ct. 980, 82 L. ed. 975 
(adv. op.) (1938). 

Surveying the multiplicity of cases and seeming wilderness of 
illogic, the Court, in the instant case, speaking through Mr. Justice 
Stone, discovers that its decisions “. . . definitely establish, two 
guiding principles of limitation for holding the tax immunity of state 
instrumentalities to its proper function. ... The one. . . excludes 
from the immunity activities thought not to be essential to the pres- 
ervation of state governments. . . . The other principle, exemplified 
by those cases where the tax laid upon individuals affects the state 


only as the burden is passed on to it by the taxpayer, forbids recog- 
nition of the immunity when the burden on the state is so speculative 
and uncertain that if allowed it would restrict the federal taxing 
power without affording any corresponding tangible protection to the 


” 
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state government. . . Helvering v. Gerhardt, supra. 

As for the first, or functional, principle, if any new significance 
is to be attached to its presence in the instant case, it lies first in the 
fact that it is stated in the negative, not the affirmative form, and 
second, in a fact, easily overlooked, that the decision is reached with- 
out any determination of the question of whether the Port Authority 
is or is not an essential governmental function. Indeed, there is a 
hint in the guarded language of the opinion that no state function is, 
per se, “essential.” 

Nor is the second principle, the ratio decidendi, new. Considera- 
tions of the effect of the tax are implicit in other decisions, though 
obscured, even defeated, by secondary distinctions. And the need for 
a practical construction of the Constitution to preserve to both govern- 
ments their sources of revenue has not lacked support in an oc- 
casional powerful majority opinion. Railroad Co. v. Peniston, 18 Wall. 
5, 21 L. ed. 787 (U. S. 1873) ; South Carolina v. U. S., supra. And 
as far back as Mr. Justice Bradley’s dissent in Collector v. Day, supra, 
until as recently as Mr. Justice Roberts’ dissent in Brush v. Com- 
missioner, supra, justices have dwelt on the moral obligation of the 
state employee to contribute to the support of the national govern- 
ment. 
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While reasserting the reasoning of McCulloch v. Maryland to 
limit Collector v. Day yet expressing no opinion whether a federal 
tax might be imposed upon the Port Authority itself with respect to 
its receipt of income or other activities, this decision leaves open for 
affirmative proof the practical necessity in any instance for immunity 
of a particular state function from federal taxation. B. W. A. 
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Tue INTERSTATE COMMERCE ComMIssIOn: A Stupy IN ADMINISs- 
TRATIVE LAW AND ProcepurE. By Isaiah Leo Sharfman. New 
York: The Commonwealth Fund. 1931-1937.1 


It has been said that the Supreme Court of the United States is 
the most august tribunal of the world. The Interstate Commerce 
Commission has been described as “the most powerful body in the 
world, administrative or otherwise.” ? 

Professor Sharfman of the University of Michigan has concluded 
his five-volume work on THE INTERSTATE COMMERCE COMMISSION: 
A Stupy 1n ADMINISTRATIVE LAW AND PRocEDURE. He states that 
“From every standpoint—whether in the length of its existence, in 
the continuity of its policies, in the measure of public support which 
it receives, or in the extent of the influence which it wields—it is 
by far the most significant of the various administrative tribunals 
upon which reliance is being placed with increasing frequency for 
the exercise of public control of industry.” * 

That the Interstate Commerce Commission is considered by the 
GrorcE WASHINGTON LAW ReEviEw to be one of the outstanding 
administrative agencies of the Federal Government, deserving of 
great recognition, is manifested by the fact that this review com- 
memorated the semi-centennial anniversary of the commission by 
dedicating its entire March, 1937, issue* as a tribute to that com- 
mission. 

As has been said,° “the story of the slow growth of the Commission 
to its present status is a fascinating one.” In fact, the title of the work 
here discussed could well have been “The Romance of the Regulation 
of Transportation.” It presents a story of an humble beginning, 
with less power than it thought it had, and gradually growing into 
the most powerful administrative agency in our system of govern- 
ment. 

As indicated by Professor Sharfman, the regulatory processes, as 
reflected in the commission’s own decisions and those of the courts, 
“deal with the entire range of administrative functions, and they 
provide an unparalleled wealth of fact and discussion on the eco- 
nomics of transportation and the law of public control.”*® Is it any 
wonder that the commission, its statutes, and its procedure constitute 
the pattern which has been so closely followed in the creation and 
conduct of other administrative bodies? 


1 Five volumes—four Parts, Part III being in two volumes designated III A 
and III B. pp. xvi, 317; xiv, 533; xiii, 684; xv, 833; xii, 550; respectively. 
$3.50, $4.50, $4.50, $5.00, and $4.50, respectively, or $16.50 for the five volumes. 

2 Judge R. V. Fletcher (now General Counsel for the Association of Ameri- 
can Railroads) in THe GrowtH of AMERICAN ADMINISTRATIVE LAw (1923), 43. 

8] SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 12 (1937). 

4 Its 521 pages were devoted to a number of invaluable legal journalistic mas- 
terpieces. 

5 Frank Haigh Dixon (1931) 39 JourNAL or PowiticAL Economy, 663. 

61 SHARFMAN, op. cit. supra note 3 at viii. 
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The hasty creation of the many “alphabetical” agencies within the 
last few years, and the prescription of their brand-new jurisdiction 
and powers was possible only because of the experience through 
which the development of the Interstate Commerce Act and the com- 
mission have gone. This has demonstrated the soundness and work- 
ability of these methods. But it has taken fifty years of trial and 
error to be established on such a sound basis. 

While the commission’s tasks are primarily legislative, it also 
performs executive and quasi-judicial functions. 

Professor Sharfman describes in elaborate detail the breadth of 
control this commission has over private enterprise, its broad juris- 
diction over intrastate commerce, the sweeping exercise of discretion- 
ary authority, and the magnitude and diversity of its tasks. Its long 
history, its extensive powers, its far-reaching influence, its high tra- 
dition of performance, are all given their appropriate space. 

As has been said by the Supreme Court of the United States, the 
amendments of 1920 to the act placed the railroads “under the foster- 
ing guardianship and control of the commission.”* That that is a 
large order is indicated by the size of the “ward.” The value of the 
railway property subject to the act, used in common-carrier service 
is approximated by the commission to be $21,060,000,000.00.® 

The vast capital investments involved in the transportation industry 
are an important factor in the security of some of our important 
financial institutions; and the soundness of carrier credit is to them 
a serious consideration due to outstanding and prospective invest- 
ments therein.® 


As stated by Professor Sharfman, “Under these circumstances it 
is indispensable that the commission be constituted of highly com- 
petent personnel, that it proceed in a spirit of statesmanlike restraint, 
and that its independence of improper external domination, legislative 
or executive, be scrupulously maintained.” ?° 


Since its inception it was deemed desirable to have in its member- 
ship men of outstanding ability. Its first chairman was the already 
renowned jurist and author, Thomas M. Cooley.7‘ Throughout its 
years, its membership has been of the best. A glance across the 
bench of the commission today presents a picture of outstanding 
men in their respective fields.’? 


It is interesting to note that in asking Judge Cooley to accept a 
position on the commission, President Cleveland made the request in 
his own handwriting. And in that request President Cleveland said: 
“It is almost necessary to a successful administration of this law 
that the confidence of the people in the man to whom it is entrusted, 


7 Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 478, 44 Sup. Ct. 
169, 68 L. ed. 388 (1924). 


8 Fifteen Percent Case, 226 I. C. C. 41, 62 (1938). 

94 SHARFMAN, op. cit. supra note 3 at 343. 

10] SHARFMAN 8. 

11 Also the University of Michigan, as is the author of this work. 


12 See Clarence A. Miller, Biographical Sketches of the Interstate Commerce 
Commissioners (1937) 5 Gro. Wasu. L. Rev. 580. 
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should be gained at the outset. ...I... will do my very best to 
associate with you able and patriotic men.” ** 

“The breath of scandal has never touched that commission.” ** 

It is a body whose practice brings out the entire gamut of practi- 
tioners, ranging from a small shipper or trucker in person, to some 
who later grace the Supreme Court bench.’® The types of institu- 
tions represented seem to have no limit. Illustrative are: Individuals, 
industries, associations of industries, chambers of commerce, rail- 
roads, motor trucking concerns, water carriers, federal governmental 
agencies such as the Post Office Department as to airmail matters, 
state governmental agencies such as state rate regulatory commissions, 
boards of trade, livestock associations, etc., etc. In one recent large 
proceeding the list of counsel exceeded 700 names.**® 

The witnesses who appear before the commission range from the 
“dirt farmer” to cabinet officers,!7 from minor rate clerks to ex- 
ecutives of the great insurance companies,’® etc. 

By statute, certain other agencies of the Government are specif- 
ically authorized to make complaint to the commission and participate 
in proceedings before the commission which embrace matters of 
interest to those other agencies; and the commission is directed to 
notify those agencies of any complaints, filed by others, in which 
those agencies might have an interest.’® 

It is therefore apparent that the activities of this commission, and 
Professor Sharfman’s book so ably describing that commission, 
should be of supreme interest to lawyers, economists, political scien- 
tists and men of affairs. 

‘While the nature of his output should be sufficient evidence as to 
his qualification for the task, it is sometimes desirable to know a 
little of the author of a work of this type. Professor Sharfman, 
though born abroad, came to this country at the age of eight, and 
therefore was educated here. He received his A.B. and LL.B. at 
Harvard. He taught economics at Harvard; was professor of law 
and political science at Imperial Pei-Yang University, Tientsin, 
China; and since 1912 has been lecturer, associate professor, pro- 
fessor, and chairman of the Department of Economics at the Uni- 
versity of Michigan. He has been a member of the board of editors 
of the American Economic Review; and a member of the advisory 


13 Exercises Commemorating the Fifty Years’ Service of the Interstate Com- 
merce Commission, pp. 2 and 3. (April 1, 1937.) 

14 John E. Benton, General Solicitor, National Association of Railroad and 
Utility Commissioners, in an address entitled “The State Commissions and the 
Interstate Commerce Commission,” at the Exercises Commemorating the Fifty 
Years’ Service of the Interstate Commerce Commission, April 1, 1937. 

15 Chief Justice Charles Evans Hughes, Justice Louis D. Brandeis, etc. 

16 Fifteen Percent Case, supra note 8. 

17 Secretary of Agriculture, Henry A. Wallace; then Secretary of Commerce 
Herbert Hoover (later President of the United States). 

18 John W. Stedman, Vice-President of the Prudential Insurance Company of 
America. 

19 This applies to the Bituminous Coal Commission as to coal; BrruMINoUS 
Coat Conservation Act oF 1935, 49 Stat. 1007, 15 U. S. C. Supp. § 822 (1935) ; 
and the Department of Agriculture as to farm products AGRICULTURAL ADJUST- 
MENT Act or 1938, 7 U. S. C. Supp. § 601 (February 16, 1938). 
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committee on railway employment to the Federal Codrdinator of 
Transportation. He has written other books on railway regulation 
and the American railroad problem. 

The materials on the subject are vast. The author states that “the 
published materials bearing upon this inquiry are exceedingly volumi- 
nous, even if we confine ourselves to official sources.” 2° With well 
over two hundred volumes of decisions of its own, and hundreds of 
court decisions bearing upon the commission’s work, one scarcely 
scratches the surface of the relevant literature. In effecting the 
various amendments to the laws lengthy congressional hearings have 
been held. Legal periodicals abound with theses relative to the 
commission’s work. And the books are many." But none deals with 
the commission in the manner Professor Sharfman does, and at 
such length. 

Is it any wonder that it became necessary for Professor Sharfman 
to apply himself to twelve years of research to produce this work? *? 

It has been said that “any reader of this second volume of a 
thorough and scholarly study will gain a clear understanding of the 
jurisdiction of America’s most vital administrative tribunal, but it is 
not possible to compress within a few pages the essence of a volume 
which is in itself essence.” ** All the more is it true that within the 
confines of a review such as this can the entire work be digested. 
The extent and diversity of the tasks of the commission are such 
that in such a review one can scarcely be expected to touch, even 
casually, on but a few. To follow the thought in the last quotation, 
in an attempt to epitomize what is already an epitome, merely some 
of the highlights of the entire work will be presented. 

But before taking up the first volume, a word might be said as 
to the purpose of the author and how the work is constructed. 

Fundamentally this is not a legal treatise. The purpose of the 
author is primarily to present a study of the Interstate Commerce 
Commission and only secondarily a general inquiry into the field of 
administrative law.** 

The underlying theme throughout is a delineation and analysis of 
the commission’s functions and their execution. The merits as the 
substantive enactments, and the like, are discussed, but they are 
treated as secondary, and considered only because necessary properly 
to develop the underlying theme.”* 

It deals with the legislative basis of the Commission’s authority, 
the scope of the commission’s jurisdiction, the character of the com- 
mission’s activities, and the commission’s organization and procedure. 

Throughout, the work is more than a detailed analysis of the 


20 1 SHARFMAN P. Viii. 


21 As indicative of the bulk of literature relevant to the matter see WARREN 
H. Wacner, A BIBLIOGRAPHY OF BIBLIOGRAPHIES APPLICABLE TO TRANSPORTA- 
tion, Etc., 4 I. C. C. Practitioners’ Journat 308. 


224 SHARFMAN Pp. v. 


23 Robert McNair Davis, University of Kansas School of Law, (1932) 80 
Univ. or Pa. Law Rev. 1180. 


24] SHARFMAN p. vii. 
25 Id. at 1. 
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commission’s activities and policies. It also presents an appraisal 
thereof. 

The method followed in dealing with the exercise of the com- 
mission’s authority is “analytical, as well as historical, expository, and 
broadly interpretative.” 2° The work deals with the commission’s 
functions, the principles guiding its determinations, the processes 
employed, and the effectiveness with which it is carrying the heavy 
burdens imposed upon it.?? It is not a digest of the commission’s rul- 
ings.2® As stated by the author himself, “since the objective of the 
study is to appraise the Commission as a governmental body, and 
not to digest its findings and decisions—that is, to determine the 
character of the functioning tribunal, rather than the status of the 
law which it applies—it has been deemed essential, throughout, to 
analyze processes and not merely to present results.” *® The “results” 
are with meticulous detail presented in Interstate Commerce Acts 
Annotated.*° 

Prior similar analytical works of this nature have been on a very 
much smaller scale, in but few instances reaching beyond the legal 
journal article dealing with but a single phase of the commission’s 
activities. 

The subject-matter of the five volumes is divided generally in the 
following manner. Part I carries forward from the beginning the 
evolution of the various legislative enactments which constitute the 
basis of the commission’s authority. Part II describes the scope of 
the commission’s jurisdiction as to carriers and territory, including 
its power over intrastate commerce; and the exercise of administra- 
tive discretion in conjunction with the relations between the com- 
mission and the courts. Part III, Volume A, relates to the extent 
and diversity of the commission’s various tasks, in general, and the 
valuation project and control over railroad organization and finance, 
in particular. Part III, Volume B, is devoted to rate regulation (1) 
as to level, and (2) as to the detailed structure. Part IV discusses 
the mechanism of the commission, its procedural processes, and the 
various types of pressure under which the commission functions. 

Professor Sharfman has here presented a complete survey of the 
act, the commission, and its functions as they existed at the time the 
particular volumes were released. They were published in May, 1931; 
November, 1931; May, 1935; February, 1936; December, 1937, 
respectively. Some of the changes which have transpired subse- 
quent to the issuance of the earlier volumes have been touched upon 
in Part IV. 

When the author began the preparation of this voluminous work he 
no doubt contemplated the production of four volumes and there- 
fore numbered them Parts I to IV. However, when he came to 


26 Td. at 291. 

27 Ibid. 

28 Td. at 292. 

29 Jd. at viii. 

80 Prepared by and under the direction of Commissioner Clyde B. Aitchison. 


Eight volumes (the initial issue embracing five volumes, and the 1934 supple- 
ment three volumes). U.S. Government Printing Office, Washington, D. C. 
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Part III dealing with the character of the commission’s activities, he 
found it necessary to overstep the bounds of two covers, and there- 
fore divided it into III A, discussing the commission’s activities 
generally, valuation, organization, and finance; and III B, relating 
to rate regulation. While Volume III B is by far the largest of the 
five books, rate regulation being the primary function of the com- 
mission, Volume III B could have devoted still more space, compared 
with that accorded other features. 

The notes contain highly important data, citations and quotations, 
invaluable for one who desires to delve further into a given subject. 
Except for expressions of his own opinions, he cites authority for 
substantially every statement made by him. Of decisions alone, he 
cites approximately 2,500. 

There is an index, and table of cases cited, at the end of each 
volume. Part IV not only has an individual index applicable to it, 
but also a consolidated index. As indicated at the beginning of the 
consolidated index, “for detailed analyses of comprehensive items, 
see separate index in each volume to which reference is made.” ** 

At the end of each chapter the author presents a “summary and 
conclusion” which helpfully gathers together in more concise form 
what has gone before on the subject, and, with the author’s views 
therein set forth, gives the reader an excellent perspective of the 
major features of each subject under discussion. 

Throughout, the work is written with such fluency that at no point 
does reading become lumbering. This is in part due to the fact that 
dates, citations, explanatory notes, quotations, and other items de- 
sirable for the analyst, are carried in voluminous marginal notes. 

There are a few subjects dealt with at perhaps greater length than 
necessary, especially as compared with the space accorded more 
significant matters. 

Professor Sharfman states that “There seems to be need of a 
more carefully articulated enunciation of majority views on basic 
matters, in the interest of clarifying policy, not only to outsiders, but 
to the Commission itself.” ** But he concedes that “the problems are 
very complex and they must be handled under the pressure of con- 
stantly changing conditions.” ** Commission expressions upon basic 
matters have been recited at length in the reports of the commission. 
Were that not so, Interstate Commerce Acts Annotated ** (up to 1934 
only) would not embrace eight large closely printed volumes containing 
reference to the principal, but not to all of the cases in which a given 
principle is expounded. To “enumerate the majority views on basic 
matters” in a general level proceeding such as Ex Parte 123,35 just 
decided would unduly delay the decision, reiterate views heretofore 


31 To illustrate, in the Consolidated Index the following appears: “Damages 
to injured parties: 1, 22, 27, 51,270...” et seq. 4 SHARFMAN at 519. Whereas, 
the Part I index reads: “Damages to injured parties: right to recover, 22, 270; 
an adequate remedy, 27, 51.” 1 SHARFMAN at 308. 

323 SHARFMAN (B) at 764. 

83 Td. at 768. 

84 Prepared by and under the direction of Commissioner Clyde B. Aitchison, 
6951 pages. 

35 Fifteen Percent Case, supra note 8. 
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expressed by the commission, and serve little purpose. That is 
equally true in cases of minor import. 

While the Supreme Court of the United States has on a number of 
recent occasions indicated in no unmistakable terms that lower courts 
and the commission should set forth in their reports the facts upon 
which they base their conclusions and definite statements as to the 
conclusions reached and their requirements, the Supreme Court seems 
little interested in the reasons back of the conclusions reached by the 
commission. For instance, Mr. Justice Brandeis in his dissenting 
opinion in St. L. & O’Fallon R. Co. v. United States,** said, “This 
court has no concern with the correctness of the Commission’s reason- 
ing on the evidence in making its findings of fact, since it applied the 
rules of substantive law prescribed by Congress and reached its find- 
ings of actual value by the exercise of its judgment upon all the 
evidence, including enhanced construction costs.” Mr. Justice Stone 
in his dissenting opinion in the same case said, “‘Had the Commission 
not turned aside to point out in its report the economic fallacies of 
the use of reproduction costs as a standard of value for rate-making 
purposes, which it nevertheless considered and to some extent applied, 
I suppose it would not have occurred to anyone to question the 
validity of the order.” In Justice Brandeis’ dissenting opinion he 
cited two majority decisions expressing the view that the court has 
no concern with the correctness of the commission’s reasoning, and 
that it is not for the courts to inquire into the soundness of the 
reasoning by which the commission’s conclusions are reached.** 

Professor Sharfman says that ““A valuable service of self-criticism 
has been performed by the separate concurring and dissenting opinions 
of individual commissioners, and some of the most illuminating dis- 
cussions of rate control appear in such expressions.” ** 

In some parts of his work, Professor Sharfman overindulges in 
citation and quotation of dissenting opinions. In fact, in some sec- 
tions he devotes far more attention to the dissenting expressions than 
to the majority view of the commission. Sometimes an expression 
of the minority is of significance, especially when the minority view 
later is sustained. But otherwise it seems more desirable to give 
credit to the majority opinion (and the writer thereof, if disclosed) 
and the views therein expressed as that of the majority, than to 
the dissenting expressions and the writers thereof. It seems as 
though a work of this sort is likely to become unnecessarily bore- 
some in spots, with too much of the pros and cons of certain theories. 
A passing footnote citation to a dissenting opinion is sometimes help- 
ful to a student desiring to exhaust a given subject, but quotations 
of full pages of fine-typed footnotes from single dissenting or sepa- 
rate opinions seem too long even in a work of this sort.** Also, many 
single footnotes which constitute in excess of a full page seem un- 
necessary. There are many such, particularly in Part III B. 


86 279 U. S. 461, 548, 73 L. ed. 798, 49 Sup. Ct. 384 (1929). 

87 Virginia Ry. v. United States, 272 U. S. 658, 665, 47 Sup. Ct. 222, 71 L. ed. 
463 (1926); and Assigned Car Cases, 274 U. S. 564, 580, 47 Sup. Ct. 727, 71 
L. ed. 1202 (1927). 

883 (B) SHARFMAN 764. 

89 Illustrations: 1 id. at 73, 3 (A) id. at 447, 3 (B) id. at 267. 
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Dissenting opinions have their place, but sometimes they can be 
over cited and even unnecessarily overdone.*° 

A thorough understanding of the powers and duties now vested 
in the commission and the principles and practices which govern its 
findings, can scarcely be had without augmenting one’s study with 
the historical background, including the various trial and error steps 
in the development of both the legislative enactments and the com- 
mission and court application thereof. This is recognized by the 
author.*? 

If one has available for examination the original draft of a docu- 
ment with all the editings, insertions, eliminations, substitutions, etc., 
a better understanding of the true and finer shades of meaning in- 
tended by the author becomes apparent. This has similar application 
to a history of statutory enactments such as presented by Professor 
Sharfman. Tracing this progressive development of these statutes 
more sharply impresses the present status. 

Not only have there been progressive changes in the legislative 
enactments, but likewise have there been gradual changes in the 
principles and policies expounded by the commission itself, all with 
a view to meeting the demands of changing conditions. These 
are brought out in clear relief in this work. 

Part I is devoted to the evolution of the act to regulate commerce 
and the legislative basis of the commission’s authority. Notwith- 
standing that, in neither his preface nor the introduction does the 
author even mention the Constitution or the constitutional provision 
from which Congress derived its authority to enact the law under 
consideration. And chapter I plunges immediately into the creation 
and organization of the commission. While section 1 of chapter I 
deals with the “antecedents of federal legislation,” the author begins 
his history with the Granger Movement of the early seventies, save 
for slight reference to the prior influences which prompted that 
movement.*? In other words, one would expect such a monumental 
work to begin with the primary source of the authority under which 
the commission functions—the Commerce Clause of the Constitution. 
But no, he plunges almost immediately into the subject of his thesis 
—the Interstate Commerce Commission. 

In a few pages he surveys some of the antecedents of any federal 
regulation upon the subject, when railroads were substantially with- 
out restraint; and the evils which then developed which prompted 
the initial regulatory steps. He describes how the states entered the 
field of regulation before the federal government, as a result of the 


49In Liggett Co. v. Lee, 288 U. S. 517, 53 Sup. Ct. 481, 77 L. ed. 929 (1933) 
relating to the constitutionality of a chain store tax in F lorida, Justice Brandeis’ 
dissent embraced 39 pages, as compared with the majority opinion of 13 pages. 
And in the O’Fallon Case, supra, the majority opinion covered ten pages ; 
whereas Justice Brandeis’ dissenting opinion embraced 60 pages. And it is in- 
teresting to note that Justices Holmes and Stone joined in Justice Brandeis’ 
dissenting opinion, and Justices Holmes and Brandeis concurred in Justice 
Stone’s dissenting opinion. In other words, the three Justices were the only 
Justices concurring in two separate expressions. 

411 SHARFMAN at 2. 


42 Id. at 14. 
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so-called Granger movement, under which high freight rates on 
agricultural products led various states to create railroad commissions 
to regulate such matters.** 

The early opposition was primarily against the level of freight rates. 
Later, however, an aroused public against the many forms of dis- 
crimination and rebating led rapidly to the initial federal legislation. 

Professor Sharfman outlines the notable struggles subsequent to 
that initial enactment, and the many vicissitudes leading up to the 
accomplishment of the present elaborate system of federal regulation 
of railroad transportation. “Neither the original act, nor any of its 
major amendments, were the product of spontaneous inspiration.” * 
The conditions which influenced the various legislative enactments are 
clearly recited. 

The commission’s inquisitorial powers into management of busi- 
ness, production of books and accounts, etc., are touched upon lightly. 

From the beginning (1887) the commission thought it had power 
to prescribe proper rates for the future. For ten years it exercised 
that right, only to be then told by the Supreme Court that it had no 
such power—that the Act made no provision therefor.** Thereupon 
the commission discontinued issuing orders as to rates for the future, 
until the enactment of 1906. Of course, it had had authority, and 
continued to exercise it, to find rates unreasonable in the past and 
to award reparation. But that applied only to the actual individual 
shipper who specifically sought such reparation.*® The commission 
considered that the holding as to reasonable rates for the future had 
equal application to discriminating rate advantages. And the Supreme 
Court also pointed out defects in the wording of the fourth section 
which rendered it inoperative.*’ 

While no major amendatory legislation along these lines was passed 
until 1906, there was a significant enactment in 1903,** the principal 
features of which required that the published tariff was the only law- 
ful rate and must be complied with, any departure therefrom being 
subject to criminal prosecution of the railroad, its agents and/or the 
shipper.*® 

So the first 20 years of the commission’s existence was in most 
part devoted to “accumulating an indispensable knowledge of the 
complexities of the railroad industry, in acquiring an enlightened ex- 
perience of the difficulties of regulation, and in directing the attention 
of Congress and the country to the weaknesses of the statute under 
which it was operating and to the remedies essential to effective 
public control, which culminated in the enactment of the second 


43 Td. at 15. 

44 CLypE B. ArtcHIsoN, Interstate Commerce Commissioner, THE Roots oF 
THE INTERSTATE COMMERCE Act, EXERCISES COMMEMORATING THE FiFty YEARS’ 
SERVICE OF THE INTERSTATE COMMERCE Commission. April 1, 1937, p. 37. 

#5 Social Circle Case, Cin., N. O. & Tex. Pac. Ry. v. I. C. C.,, 162 U. S. 184, 
16 Sup. Ct. 700, 40 L. ed. 935 (1896). 

46] SHARFMAN at 27. 

471. C. C. v. Alabama Midland Ry., 168 U. S. 144, 18 Sup. Ct. 45, 42 L. ed. 
414 (1897); 1 SHarRFMAN at 31. 

48 Tue Exxins Act, 32 Stat. 847 (1903), 49 U. S. C. § 41 (1934). 
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important legislative step in the development of federal regulation 
of railroads—the amendment of 1906.°° That Act extended the com- 
mission jurisdiction to additional carriers, facilities and services, the 
power to prescribe reasonable rates and to divide them, etc.” 

Shortly thereafter ** the fourth section frailties were corrected, and 
the power of suspension of prospective changes (with the accompany- 
ing burden upon the carriers to justify them) was accorded. 

The series of amendments up to and including that of 1910, re- 
sulted in “a reasonably comprehensive and effective system of rail- 
road regulation.” ** The duties imposed upon the carriers and the 
powers conferred upon the commission appeared, on the whole, to 
be sufficiently incisive and complete to safeguard the public interest 
in the railroad industry adequately.®* 

Professor Sharfman then outlines the salient defects in the legis- 
lative structure which were subjected to some correction by the Trans- 
portation Act of 1920.°° Some of these were the want of a “rule of 
rate-making” **; the “condemnation of cooperative effort among the 
carriers through insistence upon the rigorous enforcement of com- 
petition” **; conflict between state and federal authority **; the need 
for financial control **; and the insufficiency in the regulation of 
carrier service.© 

The 1920 Act reflected a significant change in legislative policy. 
Former Commissioner Esch ® said: 

“In all of the preceding acts the prohibitory or punitive element was 
largely dominant. Because of the railroad abuses in the past, Congress, 
as well as the state legislatures, followed a policy of restraint and com- 
pulsion rather than one which permitted freedom of action. The burdens 
carried by the railroads during the Great War and while under federal 
control demonstrated as never before the vital part they played in our 
economic life, and that if they were to continue as going concerns, legis- 


lation under which they were to be turned back to their owners must be 
of a constructive and not deterrent character.” 


That aptly expresses the fact that prior to the 1920 act the progress 
of legislation had been what might be termed pro-shipper, in the 


50 THe Hepsurn Act, 34 Stat. 584 (1906), 49 U. S. C. § 1 (1934). 

51] SHARFMAN at 42. 

52 Jd, at 71. 
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54 Subject, however, to the exception that during the interim 1910-1920 several 
enactments were made of somewhat lesser importance, such as the PANAMA 
Cana Act, 37 Stat. 560 (1912), 48 U. S. C. 1302 (1934), giving the commis- 
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Crayton Anti-Trust Act, 38 Stat. 730 (1914), 15 U. S. C. 41 (1934), relating 
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riers; and the VaLuation Act, 37 Stat. 701 (1913) 49 U. S. C. § 19a (1934); 
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55 1 SHARFMAN at 74. 

56 Td. at 79. 

57 Jd. at 82. 

587d. at 86. 

59 Td. at 94. 

60 Address before the National Association of Railroads and Utilities Commis- 
sions “The Breadth of the Commerce Clause,’ November 10, 1926. 

61] SHARFMAN at 177, 


10 





142 THE GEORGE WASHINGTON LAW REVIEW 


sense that it bound more and more the hands of the railroads; where- 
as, the Transportation Act of 1920 bore strongly toward the “public 
responsibility” and “the establishment and maintenance of an adequate 
transportation service.” ° 

Among the steps taken in that direction were the placing in the 
hands of the commission authority over consolidations, acquisition 
of control by lease or stock ownership, pooling,®* issuance of securi- 
ties, interlocking directorates,®* rates ® and service.® 

Within the category of rates, the 1920 act empowered the com- 
mission to prescribe minimum as well as maximum rates.** But the 
commission has dealt with its minimum rate power only with te- 
merity. 

There were also some minor modifications of section 4 by the 1920 
act.®* 

A more significant provision as to rates added by the 1920 act 
was “the rule of rate-making” and the recapture clause. (Section 
15a.) That had to do with the exercise of rate-making powers so 
as to endeavor to provide adequate revenues for the carriers in 
general, and to dispose of any resulting excess accruing to particu- 
lar carriers.°° The 1920 act placed upon the commission a responsi- 
bility difficult to effect. Those provisions were later repealed. (June 
16, 1933.) 

The commission by the 1920 act was empowered either on its own 
initiative or on complaint to deal with divisions of its prescribed joint 
rates. Prior thereto its authority was confined to complaints.’° 

The jurisdiction of the commission over intrastate rates was legis- 
latively defined in the 1920 act, and cooperation between the state and 
federal commissions was provided.” 

Professor Sharfman considered the Hoch-Smith Resolution ™ of 
some importance and discusses it at some length (but in most part 
in marginal notes rather than in the text). While this resolution of 
Congress was not repealed, and therefore is still on the statute books, 
the Supreme Court of the United States, (subsequent to the writing 
of Part I of the work, here discussed) held that that resolution did 
not change the law already in force, or change the duties of the com- 
mission."* 


62 Jd. at 183. 

83 Jd. at 189. 

64 Jd. at 196. 

65 Jd. at 235. 

66 Jd. at 197. 

87 Jd. at 203. 

68 Td. at 208. 

69 Jd. at 217. 

70 Jd. at 219. 

71 Authorizing and directing the commission to make a thorough investigation 
of the rate structure; and declaring it to be the policy of Congress that condi- 
tion in industry should be considered, and that the rates on products of agricul- 
ture affected by depression, including livestock, should be at the lowest possible 
lawful level compatible with the maintenance of adequate transportation service. 
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In the preface it is stated that “In thus dealing with the Com- 
mission all of the more significant aspects of its labors, whether mani- 
festing themselves in formal determinations or in so-called routine 
administration, are in some measure embraced by the study .. . an 
attempt is made not only to interpret the Commission’s administrative 
performance, but to set forth in some detail the nature and direction 
of its various activities as they have developed historically.” ™* 

While Professor Sharfman devotes quite a few pages in the first 
volume to the Development of Safety Legislation,”* he makes no 
mention of Edward A. Moseley in that connection. Mr. Moseley is 
referred to but once in the entire work, and that only in a footnote 
carrying the statement that ‘““Edward A. Moseley (served as secre- 
tary) from the establishment of the commission to April 18, 1911, 
when he died.” *® It is believed safe to say that there is no one who 
did more for the safety of the appliances handled by railroad labor 
than Mr. Moseley. He was instrumental in getting enacted some of 
the more important phases of the safety appliance, medal of honor, 
hours of service, and locomotive inspection laws. An examination of 
the decisions of the courts relating thereto discloses one of the 
strongest walls of decisions a federal law could possibly have. Mr. 
Moseley was in most part responsible for that, he taking particular 
care in the selection of his cases before going to court. He did much 
for the railroad employee in other ways. In instances, in personal 
injury cases he supplied counsel if the brotherhoods paid for printing 
the record to carry the case to the Supreme Court. For use in one 
of the earliest cases before the Supreme Court embracing the law 
relating to automatic couplers, he had constructed to scale a series 
of tracks with switches, and several cars of different types (flat, 
gondola and box) to demonstrate the benefits of couplers which 
coupled automatically by impact. He took great pride in reciting 
how on one occasion the Justices of the Supreme Court stepped down 
from the bench and came forward to the counsel table upon which 
the tracks and cars had been set up, and “ran the cars back and forth 
coupling them automatically by impact, like little boys.” Mr. Moseley’s 
devotion to this subject constituted the theme and prompted the writ- 
ing of THE Lire Work or Epwarp A. MosELEy, by James Morgan. 

Professor Sharfman’s work purports to be devoted to the various 
activities of the commission, but no reference is made to the great 
efforts of officials who have done much in connection with those 
activities. For instance, W. P. Bartel is given only footnote reference 
to the fact that he is at present secretary of the commission, but his 
work as Director of the Bureau of Service is not indicated. It is 
believed safe to say that no one is more familiar with the rates and 
rate adjustments throughout the country than W. V. Hardie, Di- 
rector of the Bureau of Traffic for many years. But his name appears 
nowhere in Professor Sharfman’s work. 

Motor carrier legislation is touched upon only in Volume IV be- 
cause passed too late for inclusion in prior volumes. He describes 
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some of the roots of the Motor Carrier Act and its provisions in 
general, matters which would no doubt have been placed in other more 
appropriate earlier portions of the work were it not for the fact that 
that act was passed subsequent to their publication. 

The Interstate Commerce Act, acts supplementary thereto, and re- 
lated sections of certain supplementary acts, comprise almost 300 
printed pages—as published by the commission. The breadth of their 
scope can be approximated by the nature of the titles and the fact 
that most of them have been amended. Some of those listed in the 
table of contents of the two-volume copy of the acts as published 
by the commission are as follows: Accident Reports Act; Air Mail 
Act, as amended; Ash Pan Act; Bankruptcy Act, as amended; Block 
Signal Resolution ; Boiler Inspection Act, as amended; Clayton Anti- 
trust Act, as amended; Commerce Court Act; Compulsory Testi- 
mony Act; District Court Jurisdiction Act; Elkins Act, as amended; 
Emergency Railroad Transportation Act, 1933, as amended; Emer- 
gency Relief and Construction Act of 1932; Expediting Act, as 
amended; Hoch-Smith Resolution; Hours of Service Act, as 
amended; Immunity of Witnesses Act; Inland Waterways Corpora- 
tion Act, as amended; Interstate Commerce Act, as amended; Judi- 
cial Code, as amended; Locomotive Inspection Act, as amended; 
Mann-Elkins Act; Medals of Honor Act, and Regulations, as 
amended; Merchant Marine Act, as amended; Miscellaneous Sav- 
ing Clauses from other Acts; Motor Carrier Act, 1935; National 
Industrial Recovery Act (Public Works Administration) ; Panama 
Canal Act; Parcel Post Acts, as amended; Railroad Retirement Act 
of 1935; Railway Labor Act; Railway Mail Service Pay Acts, as 
amended; Reconstruction Finance Corporation Act, as amended; 
Safety Appliance Acts, as amended; Standard Time Act, as 
amended; Tax on Carriers and Employees Act; Transportation Act, 
1920, as amended; Transportation of Explosives Act, as amended; 
Urgent Deficiencies Appropriations Act, October 22, 1913; etc. 

The author points out that since its initial inception, so far as the 
railroads are concerned, there has been no turning back in the extent 
of the authority over and regulation of railroad transportation. There 
has been no relinquishment.** Though the clock of progress was turned 
back as a result of the early decisions holding that the commission 
had no power to prescribe rates for the future, since then, there has 
been no turning back, but a consistent forward movement for the 
good of the public interest. In fact, this legislation has constituted 
the yardstick for other regulatory ventures. The experience and de- 
velopment in the regulation of railroads constitute the foundations 
upon which these new ventures rest. 

Part II is devoted in large part to the jurisdiction of the com- 
mission in physical sense, i.e., the carriers and the territory covered. 
This volume also touches upon the administrative nature of the com- 
mission’s methods, and the relations between the commission and the 
courts. 

The author at length describes the various agencies over which 
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the commission has jurisdiction, among them being railroads, both 
steam and electric; certain water carriers, and the like. He also 
mentions the transmission agencies which (at the time Part II was 
written) were under the jurisdiction of the commission. (But by 
act of June 19, 1934, they are now regulated by the Federal Com- 
munications Commission. ) 

Among the commission’s activities not referred to in this part of 
the work (published in 1931) are those relative to air mail and motor 
carriers. The Air Mail Act, providing for the fixation of compensa- 
tion to be paid for the transportation of air mail, was enacted June 12, 
1934; and the Motor Carrier Act, providing for the regulation of 
motor carriers, was enacted August 9, 1935. These are touched upon 
in Part IV. 

In a sense, the Constitution separates the state and federal func- 
tions, but federal supremacy comes into play where there purports to 
be an overlap. The commission has always been reticent to overstep 
its bounds in, or encroach upon intrastate matters. Of course the 
Shreveport Case ** was the opening wedge. Later the Wisconsin ” 
and New York ® passenger fare cases bore upon the subject, as did 
the Florida Case,*! decided since Part II was written.*®? 

The troublesome question as to what is interstate commerce and 
what is intrastate commerce, where one begins and ends, and how 
much of one and how much of the other comes within the jurisdiction 
of the commission, is elaborately (and rightly so) discussed by the 
author.** Here he goes back to the commerce clause of the Consti- 
tution, and some of the other relative portions of that instrument 
which directly or indirectly bear upon the limits or scope of the com- 
merce clause. He devotes quite a few pages to the various Supreme 
Court decisions defining lines of demarcation between the two kinds 
of commerce. And then he dwells upon the extent to which congres- 
sional legislation reached into intrastate commerce because necessary 
in order properly to cover the field of interstate commerce. 

Here he refers to the extent to which intrastate commerce is not 
segregated from interstate commerce (as obviously it can not) in 
connection with certain phases of the jurisdiction of the commission, 
such as to railroad accounts, reports, security issues, intercorporate 
relations, pooling, consolidation, service, facilities, safety devices, ex- 
tensions, abandonments, etc.®* 

Professor Sharfman outlines not only the occurrences since the 
amendment of the act in 1920 specifically conferring upon the com- 
mission authority over intrastate rates as now defined in section 13 
of the act, but he recites matters antecedent thereto, going back to 


78 Railroad Commission v. Chicago, B. & Q. R. Co., 257 U. S. 563, 42 Sup. 
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the Shreveport decision,®® and the bearirig the older provisions of the 
act had upon intrastate commerce.*® 

He also explains the features of the act giving legal sanction to 
cooperation between the commission and state authorities where the 
jurisdictions appear to overlap, and the procedure adopted by the 
states and the commission in that respect.** 

Cooperation between the Interstate Commission and the various 
state railroad regulatory bodies falls more or less into three cate- 
gories: (1) Individual state commissioners selected by the com- 
missions of the states embraced within the territorial limits of the 
proceeding under consideration, sitting with the Interstate Com- 
mission at the hearings and argument in a proceeding in which the 
individual states may be called upon to revise intrastate rates if the 
Interstate Commission revises the interstate rates; and participation 
in conferences with the Interstate Commissioners prior to rendition of 
the decision by the Interstate Commission. (2) Individual state 
commissioners sitting somewhat as would Interstate Commissioners 
or Examiners in receiving evidence in proceedings such as those re- 
lating to abandonments; and transmitting to the Interstate Com- 
mission with the transcript of testimony any views the presiding state 
commissioners may have upon the merits of the question considered 
in the proceeding. (3) Members or officials of state commissions ap- 
pointed by the Interstate Commission as members of joint boards 
to hear certain proceedings arising under the Motor Carrier Act; * 
such joint boards recommending proper orders therein, accompanied 
by the reasons therefor, which orders become effective as orders of 
the Interstate Commission if not excepted to by the parties or if not 
stayed or postponed by the Interstate Commission. 

Professor Sharfman states that “The Commission’s assertion of 
power over intrastate commerce, . . , constitutes a highly significant 
aspect of its effective jurisdictional scope. It not only reflects the need 
of centralization in various directions for the adequate protection of 
interstate commerce, as recognized by Congress and sanctioned by the 
courts, but it discloses the character of the Commission’s performance 
in the sphere which involves basic issues of distribution of power, 
close questions of adjustment of interests, and practical problems 
of administrative procedure.” ®* But notwithstanding all that, the 
Congress, in enacting the Motor Carrier Act, 1935, specifically de- 
prived the commission of jurisdiction over intrastate commerce by 
motor carriers, similar to that conferred when the traffic moves by 
railroad.°° There is no section in the Motor Carrier Act, 1935, 
similar to section 13 of the Interstate Commerce Act. 

The author describes somewhat in detail the administrative method, 
and the discretion exercised by the commission in carrying it out. He 


852 SHARFMAN at 225, 269. 

86 Td. at 309. 

87 § 205 (b), Motor Carrier Act, 1935, 49 Stat. 543 (1935), 49 U. S. C. 
Supp. § 301 (1936). 

88 Jd. at 331. 

89 Supra note 87 at § 216e. 

902 SHARFMAN at 347. 





BOOK REVIEWS 147 


also points out many of the limitations both statutory, as well as 
those imposed by the courts, confining such tribunals to their legit- 
imate channels.** 

Professor Sharfman summarizes the judicial limitations as fol- 
lows: “Essentially, judicial censorship confines itself to the matter of 
power—that is, the courts are almost exclusively concerned with legal 
issues clustering around the problem of whether the commission in the 
contested proceedings, has acted within the scope of its authority. 
. . . Judicial determinations of this character have imposed no un- 
necessary restraints upon the essential freedom of the Commission.” % 

When pointing out that the findings of the commission are made 
by law prima facie true, the Supreme Court has said: “This court 
has ascribed to them the strength due to the judgments of a tribunal 
appointed by law and informed by experience.” ** 

Professor Sharfman dwells upon the immunity of approach from 
external influences by the commission which has been prevalent from 
the commission’s inception.** He tells of the few efforts (not by pri- 
vate interests) which have been made to influence the adjustment of 
certain proceedings, and to mold the general course or direction of 
the commission’s policy through manipulation of the appointing power. 
He indicates that “Because of the very fact that the sweep of the 
Commission’s discretionary authority is so vast in its scope and 
so controlling in its incidence, aloofness from political entanglements 
and freedom from external pressure are indispensable.” ®* And it has 
remained aloof. 

Part III A embraces a summarization of the extent and diversity 
of the various tasks of the commission, an elaborate discussion of 
the valuation undertaking, and a still more broad portrayal of the 
commission’s control of the organization and financing of railroads.®* 

Valuation and finance matters are two features of the commission’s 
activities which were added long after its initial creation. The Valu- 
ation Act was approved March 1, 1913; and not until the passage of 
the Transportation Act of 1920 was the commission empowered to 
regulate organization and finance matters. 

The only reference to valuation in the Motor Carrier Act, 1935, 
enacted subsequent to the issuance of Part III A, is contained in the 
following quotation from Sec. 216(h) thereof: 

“In any proceeding to determine the justness or reasonableness of any 
rate, fare, or charge of any such carrier, there shall not be taken into 
consideration or allowed as evidence or elements of value of the property 
of such carrier, either good will, earning power, or the certificate under 
which such carrier is operating; and in applying for and receiving a 
certificate under this part any such carrier shall be deemed to have 


agreed to the provisions of this paragraph, on its own behalf of all trans- 
ferees of such certificate.” 
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Valuation of the railroads “has constituted the Commission’s most 
comprehensive and laborious single task.” °’ Professor Sharfman 
analyzes in detail how the commission has performed this great 
function. 

It has been stated that “Certainly the effort necessarily expended 
by the Commission in the execution of the Congressional mandate 
seems out of all proportion to the usefulness of the results.” ** But 
while the use of valuation is dwindling in rate cases, there may yet 
develop full, or at least greater need for the results of this stupendous 
effort. 

The author refers to the maze of literature on the subject of 
valuation; but he indicates that that has dealt in most part with basic 
principles. He states that there is little matter concerning the stand- 
ards and practices employed by the commission in the execution of 
its valuation work. No doubt that is what inspired Professor Sharf- 
man to devote so much attention to this subject. 

In fact, this treatment by Professor Sharfman is no doubt the most 
comprehensive portrayal of the valuation of the railroads by the 
commission. 

He discusses at some length the legislative and judicial require- 
ments, the ascertainment of the underlying figures as to original cost, 
cost of reproduction, cost of reproduction less depreciation, original 
cost and present value of lands, other values and elements of value, 
the determination of a single-sum value, and the revision of primary 
valuations. 

The following may be of interest: In Ex Parte No. 74, Increased 
Rates, 1920,°° the commission found for the purpose of that case that 
the value of the steam railway property of the carriers subject to 
the act held for and used in the service of transportation approxi- 
mated $18,900,000,000.00. In Ex Parte No. 123, Fifteen Percent 
Case, 1937-1938,' the commission approximated the value of the rail- 
way property subject to act, used in common-carrier service, to be 
$21 ,060,000,000.00. 

Reorganization and financial conditions of railroads are extremely 
live questions today. 

Within the scope of the subject of control of organization and 
finance fall such matters as extensions, abandonments, compulsory 
new construction, interlocking directorates, pooling arrangements, 
acquisition of control, consolidations, issuance of securities and as- 
sumption of obligations, extent of capitalization, types, terms, and con- 
ditions of securities, reorganization expedients and the like. Each has 
been discussed separately and in detail. 

As new railroads or extensions of rail lines require from the com- 
mission a certificate of convenience and necessity, so has a similar 
requirement been placed in the Motor Carrier Act, 1935. However, 
while a railroad may not abandon all or any portion of its line unless 
it shall first have obtained from the commission a certificate that the 
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present or future public convenience and necessity permit of such 
abandonment,’™ there is no similar requirement as to motor carriers. 
The latter may abandon part or all of their business without asking 
approval of the commission. 

With reference to the condition of the railroads, a subject of great 
moment today, the author said that “While the railroads’ difficulties 
were due chiefly to the depression itself, increasing importance came 
to be properly attached to the growing competition from other 
agencies. It was recognized that, even apart from the abnormal cur- 
tailment of traffic resulting from business stagnation, the country was 
becoming seriously over-provided with transport facilities; and a con- 
trol aimed directly at the supply of transportation was deemed increas- 
ingly necessary. In the case of railroads, ample authority was already 
in the Commission’s possession through its power over extensions 
and abandonments. . . . An adequate control of the supply of trans- 
portation requires, moreover, an extension of federal authority, .. . 
over other agencies of interstate transportation.” *°? And during the 
same year that volume was published the Motor Carrier Act, 1935, 
was enacted carrying provisions along those lines. 

Part III B deals with rate regulation. By far, this feature of the 
work of the commission has been and still is the most important, 
and most occupying of its time and energies. The author aptly states 
that rate regulation is “the Commission’s central task and most 
prolific activity.” 1°° 

Rate regulation as administered by the commission logically falls 
within two catagories: (1) The general rate level, having to do with 
the revenue needs of the carriers as a whole, and (2) the adjustment 
of specific charges as between persons, places, commodities and 
types of traffic. Those are the two divisions the author makes in his 
treatment of rate regulation in Part III B.1% 

While every readjustment of particular rates affects the flow of 
revenues in some measure, and every alteration of the general level 
of charges disturbs established relationships in some degree, the guid- 
ing principles in the two types of proceedings are somewhat different. 
In level case detailed situations are usually not dealt with. In indi- 
vidual rate cases financial conditions are ordinarily considered of 
minor import. 

It is rather difficult to draw a definite line of demarcation between a 
general level or revenue case and some of the others. This comes 
about because in substantially every revenue case either the carriers 
or the commission makes so many exceptions that rates on specific 
commodities are exempted from the general level and given special 
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treatment which calls for consideration of them more nearly as they 
would be in the more restricted rate case. For instance, the recent 
Ex Parte No. 115, when it was inspired by the carriers’ petition of 
August 27, 1934, it was considered to be a general level or revenue 
case. But even in the petition the carriers made certain exceptions.’ 
In the original report in Ex Parte No. 115, the question as to whether 
or not that proceeding was a revenue case or a rate case was given 
special consideration. In fact, a chapter of the report entitled “Legal 
Questions” begins with the point that “the applicants stress their con- 
ception of this proceeding as a ‘revenue case as distinguished from a 
rate case.” 1° Later that proceeding grew into what might be 
termed a consolidation of individual commodity cases, each treated 
separately, except for a general foundation built upon carrier needs 
for revenue. Then, when Ex Parte 123, the sequel of Ex Parte 
No. 115, came along, the carriers, to differentiate the two proceed- 
ings, said of Ex Parte No. 123 that “this is a revenue case, pure and 
simple.” °° But even in that proceeding the carriers themselves 
made specific exceptions in their proposals. 

While there are so-called general level cases, and relative adjust- 
ment cases, there is also what might be termed an intermediate type 
of case which Professor Sharfman discusses in a section entitled 
“Comprehensive Rate Readjustments.” 7° Within that category fall 
cases which embrace large territorial adjustments of class rates, or 
rates on a given commodity, such as Southern Class Rate Investiga- 
tion,° Eastern Class Rate Investigation,“ Western Trunk-Line 
Class Rates,!* Grain and Grain Products,* Petroleum and its Prod- 
ucts,"* Cotton,> Livestock-Western District Rates,“* and the like. 
Such investigations eliminate much piecemeal litigation and many 
inconsistent adjustments. 

Seldom do the financial conditions of the carriers come into a case 
unless it is one of wide general scope. In disposing of cases of narrow 
field the rates prescribed are based in large part upon other rates as 
yardsticks, and very little upon carrier costs, as in larger proceedings. 

Neither the statute nor the rules of practice of the commission pre- 
scribed a minimum limit to the jurisdiction of the commission. As 
a result, there is a wide range as to the amount involved in different 
proceedings. To illustrate, among recent cases will be found Ameri- 
can Fruit Growers, Inc. v. Asherton & G. Ry. Co." wherein repara- 
tion was awarded in the sum of 30 cents, with interest. Contrast with 
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that William Kelly Milling Co. v. Atchison, T. & S. F. Co.,"* in 
which the award of reparation amounted to $142,487.13, with in- 
terest.*?® 

As indicative of the size to which a proceeding before the commis- 
sion can grow, reference may be made to No. 17000, Part 7.12° In 
that proceeding 89,892 pages of transcript of testimony have been 
taken. In addition, the arguments in that proceeding embrace 1,660 
pages of transcript. The printed briefs alone would make a six-foot 
shelf of books. The last exhibit introduced in the proceeding is No. 
3205. Is it any wonder that, by the time such a large record has been 
developed, the exhaustive briefs and arguments digested, and the re- 
port of the commission prepared, the record may have become stale.*** 

In discussing the theories and policies of the commission in the 
general rate level cases, Professor Sharfman divides those cases into 
two periods—before and after the enactment of the Transportation 
Act, 1920, allocating the 1910, 1914, 1915 and 1917 advanced rate 
cases into the prior period, and the 1920, 1922 (reduction), 1925, 
1931 and 1933 cases into the later period. He indicates that those 
in the later group fall within the “Rule of Rate-making.” 

By that rule the commission was directed so to initiate, modify, 
establish, or adjust railroad rates that the carriers as a whole, or as 
a whole in each of such rate-making groups as might be designated, 
would earn, under honest, efficient, and economical management and 
reasonable expenditures for maintenance, an aggregate arinual net 
operating income equal, as nearly as may be, to a fair return on the 
aggregate value of the property of the carriers used in the service of 
transportation. There was also a provision to recapture part of ex- 
cess earnings of individual carriers. 

That rule was inserted in the act as section 15a by the Transporta- 
tion Act, 1920. That was a turning point. Theretofore the act was 
largely prohibitory, and protective of the shipper, preventive of 
abuses, particularly those arising from excessive or discriminatory 
rates. The war experience demonstrated the need for more preserva- 
tive legislation, i.e., to “maintain an adequate system of transporta- 
tion’—a “fostering guardianship.” 72? That was expressed in une- 
quivocal language.*** 

Professor Sharfman describes in another way the situation before 
and after 1920 as this: Prior to 1920 the commission’s activities in 
rate matters were largely negative, i.e., preventing the carriers from 
exacting excessive or discriminatory rates, whereas thereafter a posi- 
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tive task also was included, one of initiating or approving such 
charges as will tend to preserve railroad credit and attract necessary 
capital, in the interest of maintaining an adequate transportation 
system.*** 

Notwithstanding that rule, Professor Sharfman indicates that “in 
no single year, throughout the period (since 1920) did the carriers as 
a whole actually realize the percentage of return to which the com- 
mission had itself declared them to be entitled.” **° In considering 
section 15a in Reduced Rates, 1922,/2* the commission said “the car- 
riers take the position that we must be guided solely by those things 
which are definite and certain in the past. With this we cannot 
agree. Our function under the law is not that of mere computers, 
and cannot thus be atrophied.” 

Ex parte No. 74, Increased Rates, 1920," constituted the largest 
increase granted at one time by the commission, and was the first 
general increased rate case after the enactment of section 15a. 
Ex parte No. 74 authorized various increases in passenger fares; and 
on freight the permissive increases were 40% for the eastern group, 
25% for the southern group, 35% for the western group, 25% for 
the mountain-pacific group, and 331%4% between groups. But the 
greatest single increase did not last long, for in 1922 the commission 
cut off 10%, and this despite the fact that the carriers had not earned 
the percentage of return to which thy had been declared to be en- 
titled.2?8 

The latest general level case decided by the commission is Ex parte 
No. 123, which was instituted November 8, 1937, as a result of a 
petition filed by the carriers for a 15% increase in freight rates, and 
which was decided March 8, 1938.17 In that proceeding the com- 
mission held hearings during the period November 29, 1937, to Janu- 
ary 24, 1938, at Washington, D. C.; Atlanta, Ga.; Chicago, IIl.; 
El Paso, Texas; Los Angeles, Calif.; New Orleans, La.; Portland, 
Ore.; and Salt Lake City, Utah. There were about 882 witnesses 
heard. Approximately 13,750 pages of testimony were taken. The 
oral argument alone, before the whole commission, producing 1809 
pages of transcript, lasted nine days. At the argument 91 persons 
participated. In that proceeding the estimated amount of increased 
revenue sought by the carriers was $437,337,011.00 annually (based 
upon 1936 volume of freight traffic). 

It is interesting to note that the commission devoted nine ‘printed 
pages of its report to a summarization of the agricultural situation as 
presented by the Secretary of Agriculture and some of his experts.**° 

Due to the fact that in such cases the carriers are usually in dire 
need for expedition, the commission ordinarily permits general in- 
creases in rates to be made effective on short notice, such as 5 or 10 
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days.1** In Ex parte No. 123 railroads brought forward a novel sug- 
gestion, that of allowing the requested 15% increased rates to go in, 
and continue the hearing; but the commission denied that motion. 

The original section 15a as it was enacted in 1920, was repealed in 
1933.1%* The substituted section 15a carries very little new. Pro- 
fessor Sharfman closes the section entitled “The Rate Level: Con- 
clusion” with the observation that the revision of section 15a restored 
by legislation what the commission had been doing. His language 
follows: “Accordingly, the revised rule, after expressly including 
among the relevant factors the effect of rates upon the movement of 
traffic and the need of furnishing adequate and efficient rail trans- 
portation at the lowest cost consistent with its provision, merely speci- 
fies that the commission shall be guided by the need of revenues suffi- 
cient to enable the carriers under honest, efficient and economical 
management, to provide such service. In effect, it seeks to allow the 
roads a return which will not be excessive and will yet be adequate 
to attract needed capital; and this objective, it may be noted, con- 
forms essentially to the policy which appears to have governed the 
commission’s performance in the past.” *** 

The subject of divisions of rates is treated with the general level 
phase of his rate-making volume.’** But cases concerning divisions 
are not always of such broad scope. Usually they relate to one terri- 
tory versus another, although they have embraced but a single rate. 

The jurisdiction of the commission over rates is all-embracing. It 
includes authority to suspend prospective charges, either increases or 
reductions, to prescribe maximum and/or minimum rates, to institute 
investigations either on its own initiative or to broaden the issues 
raised in pending complaints, it can prescribe joint rates and divide 
them among the carriers, etc. 

The many recent large proceedings, general investigations, etc., 
have had much to do with slowing down the filing of complaints at- 
tacking minor rate adjustments. While complaints have declined in 
number there has been just as great activity among the shipping pub- 
lic in connection with those various general proceedings. There was 
a time when shippers were the aggressors very much more than they 
are now. Today, in a sense, the shipper is on largely the defensive 
as an outgrowth of carrier desire to increase rates. 

The author correctly states that ‘““There are few problems of pricing 
as difficult as those presented by the specific freight charges of rail- 
roads.” 285 

Professor Sharfman states that “a search for ‘rate reasonableness’ 
under infinitely varying circumstances and conditions, is the commis- 
sion’s continuing task.” °° There is no definition of reasonableness, 
justness, or undue prejudice either in the statutes or in the commis- 
sion’s or the courts’ decisions. There is no standard of reasonable- 
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ness. It therefore rests upon what the Supreme Court of the United 
States describes as “the flexible limit of judgment which belongs to 
the power to fix rates.” **" 

There are principles of rate-making, but there is still no formula. 
Adjustments must be continuous. Changes in level due to carrier 
needs, depressions, etc., causes some to carry greater burdens than 
others. Each in turn calls for realignment. 

The rates the commission has dealt with had, and some it still has 
to deal with, were mere matters of growth, like Topsy, due to carrier, 
water, shipper, market, and other competitive influences. 

And with changing conditions continually arising, there must be 
flexibility in the rate structure. Rates are not “frozen.” The com- 
mission does not recognize the doctrines of stare decisis or res 
ad judicata. 

The author indicates that “Largely through methods of comparison 
with established charges, rather than in reliance upon absolute stand- 
ards, anomalies and injustices have been progressively removed from 
the rate structure and a greater degree of consistency in rate relation- 
ships has been gradually developed. But since the dominant aim has 
been to apply corrective pressure rather than to achieve sweeping re- 
construction, the commission has not undertaken to impose upon the 
carriers a so-called ‘scientific’ system of charges.” +** 

The distance principle is growing more and more in favor of the 
commission. Class rates are based upon distance, and more and more 
are rates being placed into percentage columns. Professor Sharfman 
points out that section 4 is the only express recognition in the act of 
distance as a pertinent factor in rate adjustments.'** 

Professor Sharfman analyzes some of the innumerable factors which 
are given consideration by the commission in the determination of 
reasonable or nondiscriminatory rates. 

Rate relationships between competing shippers, communities or 
commodities are often of greater concern to shippers than the level 
of rates. Such maladjustments advance the business interests of cer- 
tain shippers at the expense of others, and pronounced changes at a 
given time have an unduly disturbing effect upon industry, disrupting 
the channels of trade and localize industry.**° 

Of course, level has its influence also. There are many shippers 
today extremely active in protecting their rates or endevoring to get 
realignments, who a few years ago showed little or no concern. They 
now find the level of rates quite a large part of their operating costs. 
And there are also other shippers who have been active in years past 
and have obtained the best relief they can expect from the commis- 
sion, but are not now on the aggressive but appear only when defense 
of their existing rate structure prompts activity. 

Though the commission has in but few cases, and then with some 


187 Atlantic Coast Line v. North Carolina Corp. Comm., 206 U. S. 1, 26, 
27 Sup. Ct. 585, 51 L. ed. 933 (1907). 


13884 SHARFMAN 376. 
1393 (B) SHARFMAN 543. 
140 Td. at 5, 6. 





BOOK REVIEWS 155 


hesitation, fixed minimum rates, Professor Sharfman devotes quite a 
few pages to the subject.’* 

From the beginning the commission has had authority to award 
damages (reparation) for past violations of the act. This subject is 
discussed in some detail.‘** He treats of procedure in reparation 
cases, the degree of proof of damages, the distinction between a sec- 
tion 1 case and section 2, 3, and 4 cases, the question as to paying 
and bearing the charges, periods of limitation, the denial of reparation 
even though the rates are reduced for the future, and the effect of 
prior prescription of rates upon later awards of reparation.*** 

In Part IV Professor Sharfman “deals with the mechanism of ad- 
ministration, the procedural processes, and the pressure of the admin- 
istration burden.” **4 

He describes the commission and its personnel, the method of ap- 
pointment of commissioners, and the influences sometimes at play in 
connection with their selection. 

In a few pages he outlines the duties of each of the various bur- 
eaus in the commission’s organization. 

A description of the commission’s procedural processes constitutes 
about one-third of the last volume. Herein Professor Sharfman dis- 
cusses the statutory procedural requirements, the rules of practice 
promulgated by the commission, and procedure in informal and 
formal complaint cases, in fourth-section applications, in investiga- 
tion and suspension proceedings, in valuation proceedings, and in or- 
ganization and finance cases. 

Since its inception, the commission has endeavored to avoid tech- 
nical pleading and procedural requirements. While some formality 
and technicalities must obviously creep into the procedure of such an 
agency in order to clarify issues, to conserve its time and that of the 
parties, and to produce the requisite record upon which it must base 
its findings, the rules both statutory and formulated by the commission 
are far from the technicalities of court procedure. The author quotes 
Justice Harlan F. Stone of the Supreme Court of the United States, 
as follows: “Looking back over the fifty years which have passed 
since the establishment of the Interstate Commerce Commission, no 
one can now seriously doubt the possibility of establishing an admin- 
istrative system which can be made to satisfy and harmonize the re- 
quirements of due process and the common-law ideal of supremacy of 
law, on the one hand, and the demand, on the other, that government 
be afforded a needed means to function, freed from the necessity of 
strict conformity to the traditional procedure of the courts.” 145 

Professor Sharfman points to the unsoundness, and the possible 
mischief which would grow out of the absorption of the commission 
by some major governmental department under a cabinet officer.!*¢ 
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Under the title “The Pressure of the Administrative Burden” he 
discusses the enormity of the commission’s tasks, the organization it 
has developed to assist in the performance of them,**? and methods 
of relieving the congestion.*** 

It is believed safe to say that throughout the entire government 
service there is no group of high officials as indefatigably industrious 
as these commissioners. 

Professor Sharfman also dwells upon recent proposals for reor- 
ganization of the status and functioning of the commission.**® He 
concludes that “neither the existing nor the reasonably prospective 
pressure of the administrative burden appears to justify or require 
any radical departure from the processes and practices which have 
made possible a half century of fruitful accomplishment.” **° 

Professor Sharfman’s “Conclusion” is substantially a reprint of 
an article prepared by him entitled The Interstate Commerce Com- 
mission: An Appraisal, appearing in the YALE LAW JouRNAL, April, 
1937.2 

The significance of the history and development of the commission 
becomes more manifest when considered in the light of the many 
agencies which have been or may be created which have or may have 
so much to do with the relations between government and business— 
a subject of serious import today. 

With the bar and the public, each Monday noon, looking to the 
Supreme Court of the United States for new decisions defining the 
scope of the Commerce Clause of the Constitution or the status of 
agencies created under it and patterned after this commission, or the 
provisions of their statutes, the timeliness and value of this work is 
manifest. 

This work will be helpful to lawyers and lawmakers, economists, 
practitioners before this and similar bodies, and their staffs and 
members. 

While some matters have been changed since the early volumes 
were written and many others are bound to change or be changed, it 
is believed the work will not for a long time lose any of its high value. 

While the author gives credit for many who assisted, we hazard 
the guess that such assistance was more in the nature of source direc- 
tions, rather than such help as would be contributed by associate au- 
thors. 

This is a monumental work for a single author. And his assump- 
tion of full responsibility for this output **? merely demonstrates the 
courage back of his efforts. Warren H. Wacner.?*® 

Washington, D. C. 
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